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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

7 CFR Parts 1724 and 1726

RIN 0572-AB42

Electric Program Standard Contract
Forms

AGENCY: Rural Utilities Service, USDA.
ACTION: Final rule.

SUMMARY: The Rural Utilities Service
(RUS) is amending its regulations to
change the manner in which it
publishes the standard forms of
contracts that borrowers are required to
use when contracting for construction,
procurement, engineering services, or
architectural services financed through
loans made or guaranteed by RUS. The
required contract forms are currently
published in text format in the Code of
Federal Regulations (CFR). This final
rule would eliminate this unnecessary

and burdensome publication in the CFR.

DATES: Effective October 30, 1998.

FOR FURTHER INFORMATION CONTACT: F.
Lamont Heppe, Jr., Director, Program
Development and Regulatory Analysis,
Rural Utilities Service, U.S. Department
of Agriculture, Stop 1522, 1400
Independence Avenue, SW.,
Washington, DC 20250-1522.
Telephone: (202) 720-9550. FAX: (202)

720-4120. E-mail: fheppe@rus.usda.gov.

SUPPLEMENTARY INFORMATION:
Executive Order 12372

This final rule is excluded from the
scope of Executive Order 12372,
Intergovernmental Consultation, which
may require consultation with State and
local officials. A notice of final rule
entitled “Department Programs and
Activities Excluded from Executive
Order 12372,” (50 FR 47034) exempted
RUS loans and loan guarantees from
coverage under this order.

Executive Order 12866

This final rule has been determined to
be not significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget (OMB).

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. RUS has determined
that this rule meets the applicable
standards provided in section 3 of the
Executive Order. In addition, all state
and local laws and regulations that are
in conflict with this rule will be
preempted. No retroactive effect will be
given to this rule and in accordance
with §212(e) of the Department of
Agriculture Reorganization Act of 1994
(7 U.S.C. §6912(e)) administrative
appeal procedures, if any, must be
exhausted before an action against the
Department or its agencies may be
initiated.

Regulatory Flexibility Act Certification

The Administrator of RUS has
determined that this rule will not have
significant impact on a substantial
number of small entities defined in the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), and therefore, the Regulatory
Flexibility Act does not apply to this
rule.

National Environmental Policy Act
Certification

The Administrator of RUS has
determined that this final rule will not
significantly affect the quality of the
human environment as defined by the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.). Therefore,
this action does not require an
environmental impact statement or
assessment.

Catalog of Federal Domestic Assistance

The program described by this final
rule is listed in the Catalog of Federal
Domestic Assistance programs under
No. 10.850, Rural Electrification Loans
and Loan Guarantees. This catalog is
available on a subscription basis from
the Superintendent of Documents, the
United States Government Printing
Office, Washington, DC 20402-9325,
telephone number (202) 512-1800.

Information Collection and
Recordkeeping Requirements

The recordkeeping and reporting
burdens contained in this final rule
have been submitted to OMB for
approval. The paperwork contained in
this rule will not be effective until
approved by OMB.

Send questions or comments
regarding any aspect of this collection of
information, including suggestions for
reducing the burden, to F. Lamont
Heppe, Jr., Director, Program
Development and Regulatory Analysis,
Rural Utilities Service, U.S. Department
of Agriculture, Stop 1522, 1400
Independence Avenue, SW.,
Washington, DC 20250-1522.

Unfunded Mandates

This final rule contains no Federal
mandates (under the regulatory
provision of Title Il of the Unfunded
Mandates Reform Act of 1995) for State,
local, and tribal governments or the
private sector. Thus, this final rule is
not subject to the requirements of
sections 202 and 205 of the Unfunded
Mandates Reform Act of 1995.

Background

RUS will change the manner in which
it publishes the standard forms of
contracts that borrowers are required to
use when contracting for construction,
procurement, architectural, or
engineering services financed through
loans made or guaranteed by RUS.

The standard loan agreement between
RUS and its borrowers provides that, in
accordance with applicable RUS
regulations, the borrower shall use
standard forms of contracts promulgated
by RUS for construction, procurement,
engineering services, and architectural
services financed by a loan made or
guaranteed by RUS. See section 5.16 of
appendix A to subpart C to part 1718.
RUS currently implements these
provisions of its loan agreement through
parts 1724 and 1726 which generally
prescribe when and how borrowers are
required to use RUS standard form
contracts and identify the standard
contract forms to be used. Title 7 CFR
part 1724 covers engineering and
architectural services contract forms,
and 7 CFR part 1726 covers construction
and procurement contract forms.

The required standard contract forms
currently are published in full text
format in title 7 of the CFR (see, e.g.,
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881724.74-1724.76 and §8§1726.312—
1726.352.) RUS also publishes forms of
contracts which serve as guidance to
borrowers and which borrowers may
use at their discretion. All of these
forms are available, in a format suitable
for use as a contract, from RUS or the
Government Printing Office (GPO), as
provided in §1724.70 and § 1726.300. If
an RUS borrower is required by part
1724 or 1726 to use a form of contract,
the borrower must use the contract form
in that format available from RUS or
GPO. RUS believes that the current
system of publishing the complete text
of the contract forms in the CFR is
unnecessary and that, consistent with
the agency’s objective to streamline
regulatory text and to provide
borrowers’ with a user friendly
regulatory system, the complete text of
the required contract forms should no
longer be published in the CFR.

Rather than publish the complete text
of the standard contract forms in the
CFR, RUS will identify in §1724.74 and
§1726.304 all required contract forms
by number, issue date, name, purpose,
and source. To the extent that RUS may
be required to publish its forms of
contract pursuant to section 552(a) of
the Administrative Procedure Act (APA)
(5 U.S.C. 552(a)) or otherwise, such
requirement is met by the identification
of the standard contract forms in parts
1724 and 1726. Moreover, RUS provides
all borrowers with actual notice of the
forms of contract they are required to
use in contracting. As the rule states in
§1724.73 and § 1726.303, upon initially
entering into a loan agreement with
RUS, borrowers are provided with
copies of contract forms. Thereafter,
should RUS promulgate new or revised
standard contract form(s), following the
procedures discussed below, RUS will
revise the list of standard forms as set
forth in §1724.74 or §1726.304 or both
and send the new or revised standard
forms to all affected borrowers by
regular or electronic mail. Borrowers, as
well as the public, can obtain copies of
all standard contract forms from RUS or
GPO.

In addition to identifying standard
forms and eliminating full publication
of the text of each standard contract
form in the CFR, RUS will clarify the
procedures that will be followed when
RUS promulgates a new or revised
standard contract form. To the extent
that RUS is required by section 553 of
the APA (5 U.S.C. 553) or otherwise to
provide notice in the FR and an
opportunity for public comment in
promulgating standard contract forms,
RUS will publish a FR notice of
rulemaking announcing, as appropriate,
arevision in, or a proposal to revise the

list of standard contract forms set forth
in sections 1724.74 or 1726.304 or both.
The revision may change the existing
list by, for example, identifying a new
required contract form or changing the
issuance date of a listed form. The
supplementary information section of
the FR notice will describe the
substantive change in the identified
standard contract form and may append
the standard contract form or relevant
portions thereof. As appropriate, the
notice will provide an opportunity for
interested persons to provide comments.
A copy of each such Federal Register
notice will be sent by regular or
electronic mail to all borrowers.

Finally, this final rule clarifies certain
aspects of the requirement that
borrowers use RUS standard forms of
contract. Absent a waiver by RUS,
borrowers are required to use those
standard forms in effect as of the date
the borrower issues bid package to
bidders. Borrowers can determine the
appropriate standard form based on the
issuance date of the form as identified
by the most recently published list set
forth in §1724.74 and §1726.304. RUS
may waive for good cause, on a case by
case basis, the requirement to use RUS
standard forms of contracts pursuant to
procedures set forth in the regulation. A
failure on the part of the borrower to use
standard forms of contracts as
prescribed in parts 1724 or 1726 is a
violation of the terms of its loan
agreement with RUS and RUS may
exercise any and all remedies available
under the terms of the agreement or
otherwise. Consistent with the changes
discussed above, RUS is amending those
sections of existing regulations that
currently set forth the full text of
contracts for the purpose of deleting
such text. Deletion of the full text from
the CFR will not affect the requirement
that borrowers use the prescribed forms
of contracts. The rule also relocates and
makes minor revisions to information
regarding contractors bonds and interest
on overdue accounts.

List of Subjects
7 CFR Part 1724

Electric power, Loan programs—
energy, Reporting and recordkeeping
requirements, Rural areas.

7 CFR Part 1726
Electric power, Loan programs-

energy, Reporting and recordkeeping
requirements, Rural areas.

Accordingly, 7 CFR Chapter XVII is
amended as follows:

PART 1724—ELECTRIC
ENGINEERING, ARCHITECTURAL
SERVICES AND DESIGN POLICIES
AND PROCEDURES

1. The authority citation for part 1724
continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et
seq., 6941 et seq.

2. Section 1724.3 is amended by
adding definitions in alphabetical order
to read as follows:

§1724.3 Definitions.

* * * * *

GPO means Government Printing
Office.
* * * * *

RE Act means the Rural Electrification
Act of 1936 as amended (7 U.S.C. 901

et seq.).
RUS means Rural Utilities Service
* * * * *

3. Section 1724.10 is added to subpart
A to read as follows:

§1724.10 Standard forms of contracts for
borrowers.

The standard loan agreement between
RUS and its borrowers provides that, in
accordance with applicable RUS
regulations in this chapter, the borrower
shall use standard forms of contracts
promulgated by RUS for construction,
procurement, engineering services, and
architectural services financed by a loan
made or guaranteed by RUS. This part
implements these provisions of the RUS
loan agreement. Subparts A through E of
this part prescribe when and how
borrowers are required to use RUS
standard forms of contracts for
engineering and architectural services.
Subpart F of this part prescribes the
procedures that RUS follows in
promulgating standard contract forms
and identifies those contract forms that
borrowers are required to use for
engineering and architectural services.

4. Section 1724.70 is revised to read
as follows:

§1724.70 Standard forms of contracts for
borrowers.

(a) General. The standard loan
agreement between RUS and its
borrowers provides that, in accordance
with applicable RUS regulations in this
chapter, the borrower shall use standard
forms of contract promulgated by RUS
for construction, procurement,
engineering services, and architectural
services financed by a loan made or
guaranteed by RUS. (See section 5.16 of
appendix A to subpart C of part 1718 of
this chapter.) This subpart prescribes
RUS procedures in promulgating
electric program standard contract forms
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and identifies those forms that
borrowers are required to use.

(b) Contract forms. RUS promulgates
standard contract forms, identified in
the List of Required Contract Forms,
§1724.74(c), that borrowers are required
to use in accordance with the provisions
of this part. In addition, RUS
promulgates standard contract forms
identified in the List of Guidance
Contract Forms contained in
§1724.74(c) that the borrowers may but
are not required to use in the planning,
design, and construction of their electric
systems. Borrowers are not required to
use these guidance contract forms in the
absence of an agreement to do so.

5. Section 1724.71 is revised to read
as follows:

§1724.71 Borrower contractual
obligations.

(a) Loan agreement. As a condition of
a loan or loan guarantee under the RE
Act, borrowers are normally required to
enter into RUS loan agreements
pursuant to which the borrower agrees
to use RUS standard forms of contracts
for construction, procurement,
engineering services and architectural
services financed in whole or in part by
the RUS loan. Normally, this obligation
is contained in section 5.16 of the loan
contract. To comply with the provisions
of the loan agreements as implemented
by this part, borrowers must use those
forms of contract (hereinafter sometimes
called “listed contract forms’’)
identified in the List of Required
Standard Contract Forms contained in
§1724.74(c).

(b) Compliance. If a borrower is
required by this part to use a listed
contract form, the borrower shall use the
listed contract form in the format
available from RUS. The forms shall not
be retyped, changed, modified, or
altered in any manner not specifically
authorized in this part or approved by
RUS in writing. Any modifications
approved by RUS must be clearly shown
so as to indicate the difference from the
listed contract form. Electronic
reproduction is not acceptable.

(c) Amendment. Where a borrower
has entered into a contract in the form
required by this part, no change may be
made in the terms of the contract, by
amendment, waiver or otherwise,
without the prior written approval of
RUS.

(d) Waiver. RUS may waive for good
cause, on a case by case basis, the
requirements imposed on a borrower
pursuant to this part. Borrowers seeking
a waiver by RUS must provide RUS
with a written request explaining the
need for the waiver.

(e) Violations. A failure on the part of
the borrower to use listed contracts as
prescribed in this part is a violation of
the terms of its loan agreement with
RUS and RUS may exercise any and all
remedies available under the terms of
the agreement or otherwise.

6. Section 1724.72 is added to read as
follows:

§1724.72 Notice and publication of listed
contract forms.

(a) Notice. Upon initially entering into
a loan agreement with RUS, borrowers
will be provided with all listed contract
forms. Thereafter, new or revised listed
contract forms promulgated by RUS,
including RUS approved exceptions and
alternatives, will be sent by regular or
electronic mail to the address of the
borrower as identified in its loan
agreement with RUS.

(b) Availability. Listed contract forms
are published by RUS. Interested parties
may obtain the forms from: Rural
Utilities Service, Program Development
and Regulatory Analysis, U.S.
Department of Agriculture, Stop 1522,
1400 Independence Avenue, SW, Stop
1522, Washington, DC 20250-1522,
telephone number (202) 720-8674. The
list of contract forms can be found in
§1724.74(c), List of Required Contract
Forms.

7. Section 1724.73 is added to read as
follows:

§1724.73 Promulgation of new or revised
contract forms.

RUS may, from time to time,
undertake to promulgate new contract
forms or revise or eliminate existing
contract forms. In so doing, RUS shall
publish notice of rulemaking in the
Federal Register announcing, as
appropriate, a revision in, or a proposal
to amend §1724.74, List of Electric
Program Standard Contract Forms. The
amendment may change the existing
identification of a listed contract form;
for example, changing the issuance date
of a listed contract form or by
identifying a new required contract
form. The notice of rulemaking will
describe the new standard contract form
or the substantive change in the listed
contract form, as the case may be, and
the issues involved. The standard
contract form or relevant portions
thereof may be appended to the
supplementary information section of
the notice of rulemaking. As
appropriate, the notice of rulemaking
shall provide an opportunity for
interested persons to provide comments.
A copy of each such Federal Register
document shall be sent by regular or
electronic mail to all borrowers.

8. Section 1724.74 is revised to read
as follows:

§1724.74 List of electric program standard
contract forms.

(a) General. The following is a list of
RUS electric program standard contract
forms for architectural and engineering
services. Paragraph (c) of this section
contains the list of required contract
forms, i.e., those forms of contracts that
borrowers are required to use by the
terms of their RUS loan agreements as
implemented by the provisions of this
part. Paragraph (d) of this section
contains the list of guidance contract
forms, i.e., those forms of contracts
provided as guidance to borrowers in
the planning, design, and construction
of their systems. All of these forms are
available from RUS. See § 1724.72(b) for
availability of these forms.

(b) Issuance date. Where required by
this part to use a standard form of
contract in connection with RUS
financing, the borrower shall use that
form identified by issuance date in the
List of Required Contract Forms in
paragraph (c) of this section, as most
recently published as of the date the
borrower executes the contract.

(c) List of required contract forms. (1)
RUS Form 211, Rev. 6-98, Engineering
Service Contract for the Design and
Construction of a Generating Plant. This
form is used for engineering services for
generating plant construction.

(2) RUS Form 220, Rev. 6-98,
Architectural Services Contract. This
form is used for architectural services
for building construction.

(3) RUS Form 236, Rev. 6-98,
Engineering Service Contract—Electric
System Design and Construction. This
form is used for engineering services for
distribution, transmission, substation,
and communications and control
facilities.

(d) List of guidance contract forms. (1)
RUS Form 179, Rev. 9-66, Architects
and Engineers Qualifications. This form
is used to document architects and
engineers qualifications.

(2) RUS Form 215, Rev. 5-67,
Engineering Service Contract—System
Planning. This form is used for
engineering services for system
planning.

(3) RUS Form 234, Rev. 3-57, Final
Statement of Engineering Fee. This form
is used for the closeout of engineering
services contracts.

(4) RUS Form 241, Rev. 3-56,
Amendment of Engineering Service
Contract. This form is used for
amending engineering service contracts.

(5) RUS Form 244, Rev. 12-55,
Engineering Service Contract—Special



58286

Federal Register/Vol. 63, No. 210/Friday, October 30, 1998/Rules and Regulations

Services. This form is used for
miscellaneous engineering services.

(6) RUS Form 258, Rev. 4-58,
Amendment of Engineering Service
Contract—Additional Project. This form
is used for amending engineering
service contracts to add an additional
project.

(7) RUS Form 284, Rev. 2—-84, Final
Statement of Cost for Architectural
Service. This form is used for the
closeout of architectural services
contracts.

(8) RUS Form 297, Rev. 12-55,
Engineering Service Contract—Retainer
for Consultation Service. This form is
used for engineering services for
consultation service on a retainer basis.

(9) RUS Form 459, Rev. 9-58,
Engineering Service Contract—Power
Study. This form is used for engineering
services for power studies.

§81724.75 and 1724.76
Reserved]

9. Sections 1724.75 and 1724.76 are
removed and reserved.

[Removed and

PART 1726—ELECTRIC SYSTEM
CONSTRUCTION POLICIES AND
PROCEDURES

10. The authority citation for part
1726 is revised to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et
seq., 6941 et seq.

11. Section 1726.24 is amended by
revising the section heading and
paragraph (a) to read as follows:

§1726.24 Standard forms of contracts for
borrowers.

(a) General. The standard loan
agreement between RUS and the
borrowers provides that, in accordance
with applicable RUS regulations in this
chapter, the borrower shall use standard
forms of contracts promulgated by RUS
for construction, procurement,
engineering services, and architectural
services financed by a loan made or
guaranteed by RUS. This part
implements these provisions of the RUS
loan agreement. Subparts A through H
and J of this part prescribe when and
how borrowers are required to use RUS
standard forms of contracts in
procurement and construction. Subpart
| of this part prescribes the procedures
that RUS follows in promulgating
standard contract forms and identifies
those contract forms that borrowers are
required to use for procurement and
construction.

* * * * *

12. Section 1726.26 is added to read
as follows:

8§1726.26 Interest on overdue accounts.

Certain RUS contract forms contain a
provision concerning payment of
interest on overdue accounts. Prior to
issuing the invitation to bidders, the
borrower must insert an interest rate
equal to the lowest ““Prime Rate” listed
in the ““Money Rates’ section of the
Wall Street Journal on the date such
invitation to bid is issued. If no prime
rate is published on that date, the last
such rate published prior to that date
must be used. The rate must not,
however, exceed the maximum rate
allowed by any applicable state law.

13. Section 1726.27 is added to read
as follows:

§1726.27 Contractor’s bonds.

(a) RUS Form 168b, Contractor’s
Bond, shall be used when a contractor’s
bond is required by RUS Forms 200,
201, 203, 257, 764, 786, 790, 792, 830,
or 831 unless the contractor’s surety has
accepted a Small Business
Administration guarantee and the
contract is for $1 million or less.

(b) RUS Form 168c, Contractor’s
Bond, shall be used when a contractor’s
bond is required by RUS Form 200, 201,
203, 257, 764, 786, 790, 792, 830, or 831
and the contractor’s surety has accepted
a Small Business Administration
guarantee and the contract is for $1
million or less.

(c) Surety companies providing
contractor’s bonds shall be listed as
acceptable sureties in the U.S.
Department of the Treasury Circular No.
570, Companies Holding Certificates of
Authority as Acceptable Sureties on
Federal Bonds and as Acceptable
Reinsuring Companies. Copies of the
circular and interim changes may be
obtained directly from the Government
Printing Office (202) 512—-1800. Interim
changes are published in the Federal
Register as they occur. The list is also
available through the Internet at http://
www.fms.treas.gov/c570/index.html
and on the Department of the Treasury’s
computerized public bulletin board at
(202) 874-6887.

14. Section 1726.300 is revised to read
as follows:

§1726.300 Standard forms of contracts for
borrowers.

(a) General. The standard loan
agreement between RUS and its
borrowers provides that, in accordance
with applicable RUS regulations in this
chapter, the borrower shall use standard
forms of contract promulgated by RUS
for construction, procurement,
engineering services, and architectural
services financed by a loan made or
guaranteed by RUS. (See section 5.16 of
appendix A to subpart C of part 1718 of

this chapter.) This subpart prescribes
RUS procedures in promulgating
standard contract forms and identifies
those forms that borrowers are required
to use.

(b) Contract forms. RUS promulgates
standard contract forms, identified in
the List of Required Contract Forms,
§1726.304(c), that borrowers are
required to use in accordance with the
provisions of this part. In addition, RUS
promulgates standard contract forms
contained in § 1726.304(d) that the
borrowers may but are not required to
use in the construction of their electric
systems. Borrowers are not required to
use these guidance contract forms in the
absence of an agreement to do so.

15. Section 1726.301 is revised to read
as follows:

§1726.301 Borrower contractual
obligations.

(a) Loan agreement. As a condition of
a loan or loan guarantee under the Rural
Electrification Act, borrowers are
normally required to enter into RUS
loan agreements pursuant to which the
borrower agrees to use RUS standard
forms of contracts for construction,
procurement, engineering services and
architectural services financed in whole
or in part by the RUS loan. Normally,
this obligation is contained in section
5.16 of the loan contract. To comply
with the provisions of the loan
agreements as implemented by this part,
borrowers must use those forms of
contract (hereinafter sometimes called
“listed contract forms’’) identified in the
List of Required Contract Forms,
§1724.304(c).

(b) Compliance. If a borrower is
required by this part or by the loan
agreement to use a listed contract form,
the borrower shall use the listed
contracts in the format available from
RUS or GPO. The forms shall not be
retyped, changed, modified, or altered
in any manner not specifically
authorized in this part or approved by
RUS in writing. Any modifications
approved by RUS must be clearly shown
so as to indicate the difference from the
listed contract form. Electronic
reproduction is not acceptable except
where indicated in § 1726.304(c).

(c) Amendment. Where a borrower
has entered into a contract in the form
required by this part, no change may be
made in the terms of the contract, by
amendment, waiver or otherwise,
without the prior written approval of
RUS.

(d) Waiver. RUS may waive for good
cause, on a case by case basis, the
requirements imposed on a borrower
pursuant to this part. Borrowers seeking
a waiver by RUS must provide RUS
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with a written request explaining the
need for the waiver. Waiver requests
should be made prior to issuing the bid
package to bidders.

(e) Violations. A failure on the part of
the borrower to use listed contracts as
prescribed in this part is a violation of
the terms of its loan agreement with
RUS and RUS may exercise any and all
remedies available under the terms of
the agreement or otherwise.

16. Section 1726.302 is revised to read
as follows:

§1726.302 Notice and publication of listed
contract forms.

(a) Notice. Upon initially entering into
a loan agreement with RUS, borrowers
will be provided with all listed contract
forms. Thereafter, new or revised listed
contract forms promulgated by RUS,
including RUS approved exceptions and
alternatives, will be sent by regular or
electronic mail to the address of the
borrower as identified in its loan
agreement with RUS.

(b) Availability. Listed contract forms
are available from either RUS or the
Government Printing Office (GPO), as
indicated in §1726.304. Interested
parties may obtain the forms from: Rural
Utilities Service, Program Development
and Regulatory Analysis, U.S.
Department of Agriculture, Stop 1522,
1400 Independence Avenue, SW,
Washington DC 20250-1522, telephone
number (202) 720-8674, or the
Superintendent of Documents, P.O. Box
371954, Pittsburgh, Pennsylvania
15250-7954, telephone number (202)
512-1800. The listed contract forms can
be found in §1724.304(c), List of
Required Contract Forms.

17. Section 1726.303 is revised to read
as follows:

§1726.303 Promulgation of new or revised
contract forms.

RUS may, from time to time,
undertake to promulgate new contract
forms or revise or eliminate existing
contract forms. In so doing, RUS shall
publish notice of rulemaking in the
Federal Register announcing, as
appropriate, a revision in, or a proposal
to amend §1726.304, List of Electric
Program Standard Contract Forms. The
amendment may change the existing
identification of a listed contract form;
for example, changing the issuance date
of a listed contract form or by
identifying a new required contract
form. The notice of rulemaking will
describe the new standard contract form
or the substantive change in the listed
contract form, as the case may be, and
the issues involved. The standard
contract form or relevant portions
thereof may be appended to the

supplementary information section of
the notice of rulemaking. As
appropriate, the document shall provide
an opportunity for interested persons to
provide comments. A copy of each such
Federal Register document will be sent
by regular or electronic mail to all
borrowers.

18. Section 1726.304 is added to read
as follows:

§1726.304 List of electric program
standard contract forms.

(a) General. This section contains a
list of RUS electric program standard
contract forms. Paragraph (c) of this
section contains the list of required
contract forms, i.e., those forms of
contracts that borrowers are required to
use by the terms of their RUS loan
agreements as implemented by the
provisions of this part. Paragraph (d) of
this section sets forth the list of
guidance contract forms, i.e., those
forms of contracts provided as guidance
to borrowers in the construction of their
systems. See § 1726.302(b) for
availability of these forms.

(b) Issuance date. Where required by
this part to use a standard form of
contract in connection with RUS
financing, the borrower shall use that
form identified by issuance date in the
List of Required Contract Forms in
paragraph (c) of this section, as most
recently published as of the date the
borrower issues the bid package to
bidders.

(c) List of required contract forms. (1)
RUS Form 168b, Rev. 2-95, Contractor’s
Bond. This form is used to obtain a
surety bond and is included in RUS
Forms 200, 201, 203, 257, 764, 786, 790,
792, 830, and 831.

(2) RUS Form 168c, Rev. 2-95,
Contractor’s Bond (less than $1 million).
This form is used in lieu of RUS Form
168b to obtain a surety bond when
contractor’s surety has accepted a Small
Business Administration guarantee.
This form is available from RUS.

(3) RUS Form 180, Rev. 2-95,
Construction Contract Amendment.
This form is used to amend distribution
line construction contracts. This form is
available from RUS.

(4) RUS Form 181, Rev. 2-95,
Certificate of Completion, Contract
Construction for Buildings. This form is
used for the closeout of RUS Form 257.
This form is available from RUS.

(5) RUS Form 187, Rev. 2-95,
Certificate of Completion, Contract
Construction. This form is used for the
closeout of and is included in RUS
Forms 200, 203, 764, 786, 830, and 831.

(6) RUS Form 198, Rev. 2-95,
Equipment Contract. This form is used

for equipment purchases. This form is
available from RUS.

(7) RUS Form 200, Rev. 2-95,
Construction Contract—Generating.
This form is used for generating plant
construction or for the furnishing and
installation of major items of
equipment. This form is available from
RUS.

(8) RUS Form 201, Rev. 2-95, Right-
of-Way Clearing Contract. This form is
used for distribution line right-of-way
clearing work which is to be performed
separate from line construction. This
form is available from RUS.

(9) RUS Form 203, Rev. 2-95,
Transmission System Right-of-Way
Clearing Contract. This form is used for
transmission right-of-way clearing work
which is to be performed separate from
line construction. This form is available
from RUS.

(10) RUS Form 213, Rev. 2-95,
Certificate (“‘Buy American’’). This form
is used to document compliance with
the “Buy American” requirement. This
form is available from RUS.

(11) RUS Form 224, Rev. 2-95, Waiver
and Release of Lien. This form is used
for the closeout of and is included in
RUS Forms 200, 203, 764, 786, 830, and
831.

(12) RUS Form 231, Rev. 295,
Certificate of Contractor. This form is
used for the closeout of and is included
in RUS Forms 200, 203, 764, 786, 830,
and 831.

(13) RUS Form 238, Rev. 2-95,
Construction or Equipment Contract
Amendment. This form is used to
amend contracts except distribution line
construction contracts. This form is
available from RUS.

(14) RUS Form 251, Rev. 2-95,
Material Receipt. This form is used to
document receipt of owner furnished
materials and is included in RUS Forms
764, 830, and 831. Electronic
reproduction is acceptable for RUS
Form 251.

(15) RUS Form 254, Rev. 2-95,
Construction Inventory. This form is
used for the closeout of RUS Forms 203,
764, 830, and 831. This form is available
from RUS. Electronic reproduction is
acceptable for RUS Form 254.

(16) RUS Form 257, Rev. 2-95,
Contract to Construct Buildings. This
form is used to construct headquarters
buildings and other structure
construction. This form is available
from GPO.

(17) RUS Form 307, Rev. 2-95, Bid
Bond. This form is used to obtain a bid
bond and is included in RUS Forms
200, 203, 257, 764, 830, and 831.

(18) RUS Form 764, Rev. 295,
Substation and Switching Station
Erection Contract. This form is used to
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construct substations and switching
stations. This form is available from
RUS.

(19) RUS Form 786, Rev. 295,
Electric System Communications and
Control Equipment Contract. This form
is used for delivery and installation of
equipment for system communications.
This form is available from RUS.

(20) RUS Form 790, Rev. 2-95,
Distribution Line Extension
Construction Contract (Labor and
Materials). This form is used for limited
distribution construction accounted for
under work order procedure. This form
is available from GPO.

(21) RUS Form 792, Rev. 2-95,
Distribution Line Extension
Construction Contract (Labor Only).
This form is used for limited
distribution construction accounted for
under work order procedure. This form
is available from GPO.

(22) RUS Form 792b, Rev. 2-95,
Certificate of Construction and
Indemnity Agreement. This form is used
for the closeout of and is included in
RUS Forms 201, 790, 792.

(23) RUS Form 792c, Rev. 2-95,
Supplemental Contract for Additional
Project. This form is used to amend
other contracts and is included in RUS
Forms 201, 790, 792.

(24) RUS Form 830, Rev. 295,
Electric System Construction Contract
(Labor and Materials). This form is used
for distribution and transmission line
project construction. This form is
available from GPO.

(25) RUS Form 831, Rev. 295,
Electric Transmission Construction
Contract (Labor and Materials). This
form is used for transmission line
project construction. This form is
available from GPO.

(d) List of guidance contract forms. (1)
RUS Form 172, Rev. 9-58, Certificate of
Inspection, Contract Construction. This
form is used to notify RUS that
construction is ready for inspection.
This form is available from RUS.

(2) RUS Form 173, Rev. 3-55,
Materials Contract. This form is used for
distribution, transmission, and general
plant material purchases. This form is
available from RUS.

(3) RUS Form 274, Rev. 6-81, Bidder’s
Qualifications. This form is used to
document bidder’s qualifications. This
form is available from RUS.

(4) RUS Form 282, Rev. 11-53,
Subcontract. This form is used for
subcontracting. This form is available
from RUS.

(5) RUS Form 458, Rev. 3-55,
Materials Contract. This form is used to
obtain generation plant material and
equipment purchases not requiring

acceptance tests at the project site. This
form is available from RUS.

§§1726.310—1726.352
Reserved]

18. Sections 1726.310 through
1726.352 are removed and reserved.
Dated: October 23, 1998.
Jill Long Thompson,
Under Secretary, Rural Development.
[FR Doc. 98-29131 Filed 10—-29-98; 8:45 am]
BILLING CODE 3410-15-P

[Removed and

DEPARTMENT OF ENERGY

10 CFR Part 1003
RIN 1901-AA55

Amendments to Office Of Hearings and
Appeals Procedural Regulations

AGENCY: Office of Hearings and Appeals,
DOE.

ACTION: Final rule.

SUMMARY: The Department of Energy
(DOE) adopts several minor technical
amendments to its procedural
regulations governing most proceedings
before the Office of Hearings and
Appeals (OHA), a quasi-judicial branch
of the DOE, pertaining to matters within
the jurisdiction of that Office. These
amendments adjust OHA’s procedural
regulations to reflect the physical
relocation of its public reference room
and a change of the public reference
room’s business hours. In addition,
these regulatory amendments
implement OHA’s new policy of
publishing certain information on its
Internet World Wide Web site rather
than publishing that information in the
Federal Register.

DATES: This rule is effective November
30, 1998.

FOR FURTHER INFORMATION CONTACT:
Steven L. Fine, Attorney-Examiner, or
Robert B. Palmer, Attorney-Examiner,
Office of Hearings and Appeals, U.S.
Department of Energy 1000,
Independence Avenue, SW.,
Washington, DC 20585—

0107, Telephone: (202) 426-1449,
Internet: steven.fine@hq.doe.gov and
robert.palmer@hg.doe.gov.

SUPPLEMENTARY INFORMATION:
I. Discussion

These regulatory amendments result
from OHA’s continuing reinvention
efforts. In order to serve the public more
efficiently, the OHA has consolidated
all of its operations in one work space.
Previously, OHA’s operations were
conducted at three locations in two
separate buildings. This consolidation

has required the relocation of OHA’s
Public Reference Room from the
Forrestal Building, 1000 Independence
Ave., S.W., Washington, D.C., to 950
L’Enfant Plaza, Washington, D.C. In
addition, OHA has determined that
significant cost savings could be
achieved by discontinuing OHA'’s
current practice of publishing certain
information in the Federal Register.

Instead, OHA will publish this
information on its Internet web site at
www.oha.doe.gov. By placing this
information on the Internet, OHA will
be making it more accessible to the
majority of Americans, while conserving
economic and natural resources. These
rules are merely technical in nature and
do not effect any substantive changes in
the existing regulations.

I1. Procedural Requirements
A. Executive Order 12866

Today’s regulatory action has been
determined not to be a “‘significant
regulatory action” under Executive
Order 12866, ‘“‘Regulatory Planning and
Review” (58 FR 51735, October 4, 1993).
Accordingly, today’s action was not
subject to review under the Executive
Order by the Office of Information and
Regulatory Affairs.

B. Executive Order 12612

Executive Order 12612 requires that
regulations or rules be reviewed for
direct effects on States, on the
relationship between the national
government and the States, or in the
distribution of power among various
levels of government. If there are
sufficient substantial direct effects, then
Executive Order 12612 requires
preparation of a federalism assessment
to be used in all decisions involved in
promulgating or implementing a
regulation or rule. Today’s regulations
do not affect any traditional State
function. There are therefore no
substantial direct effects requiring
evaluation or assessment under
Executive Order 12612.

C. Regulatory Flexibility Analysis

With regard to regulations for which
a general notice of proposed rulemaking
is required by law, the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.)
requires preparation of a regulatory
flexibility analysis unless the issuing
agency certifies that the regulations will
not have a significant economic impact
on a substantial number of small
entities. This action only effects minor
technical changes in existing procedural
regulations, and under the
Administrative Procedure Act, such
regulations are excepted from the
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requirement for publication of a general
notice of proposed rulemaking. 5 U.S.C.
553(b)(A). Accordingly, this action is
not subject to a requirement that a
regulatory flexibility analysis be
prepared.

D. National Environmental Policy Act

The rules issued today are strictly
technical and procedural in nature.
Preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act of 1969, as
amended (42 U.S.C. 4321 et seq.) is not
required for such rules under Appendix
A to subpart D of 10 CFR part 1021.
More specifically, DOE has determined
that this rule is covered under the
Categorical Exclusion found in
paragraph A.6 of Appendix A to subpart
D of part 1021, which applies to the
establishment of procedural
rulemakings. Accordingly, neither an
environmental assessment nor an
environmental impact statement is
required.

E. Paperwork Reduction Act

There will be no additional
paperwork burden imposed by the rules
issued today. Therefore, the goals of the
Paperwork Reduction Act are not
diminished by the rules.

F. Small Business Regulatory
Enforcement Fairness Act

This action is not subject to the
Congressional notification requirements
of 5 U.S.C. 801 because it involves
purely procedural rules which are
excepted from the definition of “rule”
in 5 U.S.C. 804.

G. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, ““Civil Justice
Reform,” 61 FR 4729 (February 7, 1996),
imposes on Executive agencies the
general duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. Section 3(b) of
Executive Order 12988 specifically
requires that Executive agencies make
every reasonable effort to ensure that the
regulation: (1) clearly specifies the
preemptive effect, if any; (2) clearly
specifies any effect on existing Federal
law or regulation; (3) provides a clear
legal standard for affected conduct
while promoting simplification and
burden reduction; (4) specifies the

retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to
review regulations in light of applicable
standards in section 3(a) and section
3(b) to determine whether they are met
or it is unreasonable to meet one or
more of them. DOE has completed the
required review and determined that, to
the extent permitted by law, the
proposed rule meets the relevant
standards of Executive Order 12988.

List of Subjects in 10 CFR Part 1003

Administrative practice and
procedure, Appeal procedures, Hearing
and appeal procedures, Practice and
procedure.

Issued in Washington, DC, on October 22,
1998.

George B. Breznay,
Director, Office of Hearings and Appeals.

For the reasons set forth in the
preamble, part 1003 of title 10 of the
Code of Federal Regulations is amended
to read as follows:

PART 1003—OFFICE OF HEARINGS
AND APPEALS PROCEDURAL
REGULATIONS

1. The authority citation for part 1003
continues to read as follows:

Authority: 15 U.S.C. 761 et seq.; 42 U.S.C.
7101 et seq.

Subpart A—General Provisions

2. Section 1003.4 is amended by
revising paragraph (c) to read as follows:

§1003.4 Filing of documents.

* * * * *

(c) Hand-delivered documents to be
filed with the OHA shall be submitted
to 950 L’Enfant Plaza, SW., Washington,
DC, during normal business hours.

* * * * *

§1003.11 [Amended]

3. Section 1003.11 is amended by
adding immediately after 20585 the
phrase *“—0107" and by revising the Fax
phone number to read *“(202) 426—
1415.”

4. Section 1003.13 is amended by
revising the introductory paragraph to
read as follows:

8§1003.13 Public reference room.

A public reference room shall be
maintained at the OHA, 950 L’Enfant
Plaza, S.W., Washington, DC. In this
room, the following information shall be
made available for public inspection

and copying, during normal business
hours:
* * * * *

§1003.14 [Amended]

5. Section 1003.14 is amended by
removing the phrase *‘in the Federal
Register” and adding in its place the
words ““on its Internet World Wide Web
site,” and by adding after the last
sentence the words “The OHA’s web
site is located at http://
www.oha.doe.gov.”

[FR Doc. 98—-29141 Filed 10-29-98; 8:45 am]
BILLING CODE 6450-01-P

FARM CREDIT ADMINISTRATION

12 CFR Parts 611, 615, 620 and 627
RIN 3052-AB58

Organization; Funding and Fiscal
Affairs, Loan Policies and Operations,
and Funding Affairs; Disclosure to
Shareholders; Title V Conservators
and Receivers; Capital Provisions;
Correction

AGENCY: Farm Credit Administration.
ACTION: Final rule; correction.

SUMMARY: The Farm Credit
Administration (FCA) published a final
rule (63 FR 39219, July 22, 1998) that
amended the capital adequacy and
related regulations to address: interest
rate risk; the grounds for appointing a
conservator or receiver; capital and
bylaw requirements for service
corporations; and various computational
issues and other issues involving the
capital regulations. This document
corrects an error in one of the
amendatory instructions of the final
rule.

EFFECTIVE DATE: September 14, 1998.
FOR FURTHER INFORMATION CONTACT:
Cindy R. Nicholson, Paralegal
Specialist, Office of Policy and
Analysis, Farm Credit Administration,
McLean, VA 22102-5090, (703) 883—
4498, TDD (703) 883-4444.
SUPPLEMENTARY INFORMATION: In
preparing the final rule for publication
in the Federal Register, an error was
inadvertently made in amendatory
instruction number 8 on page 39226,
column 2.

Accordingly, the amendatory
instruction is corrected to read as
follows:

8. Section 615.5210 is amended by
adding new paragraph (e)(11); removing
paragraphs (f)(2)(iii) and (f)(2)(v);
redesignating paragraph (f)(2)(iv) as new
paragraph (f)(2)(iii); adding a new
paragraph (f)(2)(iv); removing the
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reference *‘1 year” and adding in its
place, the reference ““14 months” in
paragraph (f)(3)(ii)(C)(2); and revising
paragraphs (a), (b), (e) introductory text,
(e)(1), (e)(6), (e)(10), (H(2)(1), (O(2)(i),
heading of newly designated (f)(2)(iii),
(H(3)(i)(A), and (f)(3)(iii) to read as
follows:

Dated: October 27, 1998.
Floyd Fithian,
Secretary, Farm Credit Administration Board.
[FR Doc. 98-29101 Filed 10-29-98; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 95-CE-51-AD; Amendment 39—
10862; AD 96-10-01 R1]

RIN 2120-AA64

Airworthiness Directives; The New
Piper Aircraft, Inc. Models PA—28-140,
PA-28-150, PA-28-160, and PA-28—
180 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment revises
Airworthiness Directive

(AD) 96-10-01, which currently
requires a complete landing light
support replacement on certain The
New Piper Aircraft, Inc. (Piper) Models
PA-28-140, PA-28-150, PA-28-160,
and PA-28-180 airplanes. Some of the
serial numbers for these airplanes were
incorrectly referenced in the
Applicability section of AD 96-10-01.
This AD maintains the requirements of
AD 96-10-01, and corrects the serial
numbers referenced in the Applicability
section. The actions specified by this
AD are intended to prevent the landing
light retainer support seal from being
ingested by the updraft carburetor,
which could result in rough engine
operation or possible engine failure and
loss of control of the airplane.

DATES: Effective December 14, 1998.
The incorporation by reference of
Piper Service Bulletin No. 975, dated
November 2, 1994, as listed in the
regulations, was previously approved by
the Director of the Federal Register as of
June 10, 1996 (61 FR 19813, May 3,
1996).
ADDRESSES: Service information that
applies to this AD may be obtained from
The New Piper Aircraft, Inc., Attn:
Customer Service, 2926 Piper Drive,
Vero Beach, Florida 32960. This

information may also be examined at
the Federal Aviation Administration
(FAA), Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 95—-CE-51-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106; or at the Office of the Federal
Register, 800 North Capitol Street, NW,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
William O. Herderich, Aerospace
Engineer, Atlanta Aircraft Certification
Office, One Crown Center, 1895 Phoenix
Blvd., Suite 450, Atlanta, Georgia 30349;
telephone: (770) 703-6069; facsimile:
(770) 703-6097.

SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply to Piper Models PA-28-140, PA—
28-150, PA-28-160, and PA-28-180
airplanes was published in the Federal
Register as a notice of proposed
rulemaking (NPRM) on June 9, 1998 (63
FR 31374). The NPRM proposed to
revise AD 96-10-01 to retain the
requirement of accomplishing a
complete landing light support
replacement, and proposed to change
the applicability of the AD, as follows:
Models PA-28-140 airplanes, serial
numbers (S/N) 28-20000 through 28—
7725290, Models PA-28-150, 160, and
180 airplanes, S/N 28-1 through 28—
7505259, and S/N 28—E13 to Models
PA-28-140 airplanes, S/N 28-20000
through 28-7725290, PA-28-150, PA—
28-160, and PA-28-180, serial numbers
28-1 through 28-1760.
Accomplishment of the proposed action
as specified in the NPRM would be
required in accordance with Piper
Service Bulletin No. 975, dated
November 2, 1994.

The NPRM was the result of
inadvertent mistakes in the serial
number effectivity of certain airplane
models referenced in AD 96-10-01.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

The FAA’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. The FAA has
determined that these minor corrections

will not change the meaning of the AD
and will not add any additional burden
upon the public than was already
proposed.

Cost Impact

The FAA estimates that 10,100
airplanes in the U.S. registry will be
affected by this AD, that it will take
approximately 2 workhours per airplane
to accomplish this action, and that the
average labor rate is approximately $60
an hour. Parts cost approximately $140
per airplane. Based on these figures, the
total cost impact of this AD on U.S.
operators is estimated to be $2,626,000.
This figure is based on the assumption
that all of the affected airplanes have
old landing light support and seal
assemblies and that none of the owners/
operators of the affected airplanes have
replaced the landing light support and
seal assemblies with parts of improved
design.

Piper has informed the FAA that parts
have been distributed to equip
approximately 7,021 airplanes.
Assuming that these distributed parts
are incorporated on the affected
airplanes, the cost of this AD will be
reduced by $1,825,460, from $2,626,000
to $800,540.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.
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Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Airworthiness Directive (AD)

96-10-01, Amendment 39-9606 (61 FR
19813, May 3, 1996), and adding a new
AD to read as follows:

96-10-01 R1 The New Piper Aircraft, Inc.:
Amendment 39-10862; Docket No. 95—
CE-51-AD; Revises AD 96-10-01,
Amendment 39-9606.

Applicability: The following airplane
models and serial numbers, certificated in
any category:

Models

Serial Nos.

PA-28-140
PA-28-150, PA-28-160, and PA-28-180

28-20000 through 28-7725290.
28-1 through 28-1760.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 100
hours time-in-service (TIS) after the effective

date of this AD, unless already accomplished.

Note 2: Early compliance is encouraged.

To prevent the landing light seal from
lodging in the carburetor, which could result
in rough engine operation or possible engine
failure and loss of control of the airplane,
accomplish the following:

(a) Replace the landing light support and
seal assembly in accordance with the
ACCOMPLISHMENT INSTRUCTIONS
section of Piper Service Bulletin No. 975,
dated November 2, 1994.

(b) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Atlanta Aircraft
Certification Office (ACO), One Crown
Center, 1895 Phoenix Blvd., Suite 450,
Atlanta, Georgia 30349.

(1) The request shall be forwarded through
an appropriate FAA Maintenance Inspector,
who may add comments and then send it to
the Manager, Atlanta ACO.

(2) Alternative methods of compliance
approved in accordance with AD 96-10-01,
are considered approved as alternative
methods of compliance for this AD.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(d) The replacements required by this AD
shall be done in accordance with Piper
Service Bulletin No. 975, dated November 2,
1994. This incorporation by reference was
previously approved by the Director of the
Federal Register as of June 10, 1996 (61 FR
19813, May 3, 1996). Copies may be obtained
from The New Piper Aircraft, Inc., Attn:
Customer Service, 2926 Piper Dr., Vero
Beach, Florida 32960. Copies may be
inspected at the FAA, Central Region, Office
of the Regional Counsel, Room 1558, 601 E.
12th Street, Kansas City, Missouri, or at the
Office of the Federal Register, 800 North
Capitol Street, NW, suite 700, Washington,
DC.

(e) This amendment becomes effective on
December 14, 1998.

Issued in Kansas City, Missouri, on
October 22, 1998.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 98-28970 Filed 10—29-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 94-AWA-1]
RIN 2120-AA66

Modification of the Phoenix Class B
Airspace Area; Arizona

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies the
Phoenix, AZ, Class B airspace area.
Specifically, this action reconfigures
several area boundaries; creates two
new areas; and raises and/or lowers the
floors of several existing areas. The FAA
is taking this action to enhance safety,
reduce the potential for midair collision,
and to improve the management of air
traffic operations into, out of, and
through the Phoenix Class B airspace

area while accommodating the concerns
of airspace users.

EFFECTIVE DATE: 0901 UTC, November 5,
1998.

FOR FURTHER INFORMATION CONTACT:
William C. Nelson, Airspace and Rules
Division, ATA-400, Office of Air Traffic
Airspace Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
Telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
Related Rulemaking Actions

On May 21, 1970, the FAA published
the Designation of Federal Airways,
Controlled Airspace, and Reporting
Points Final Rule (35 FR 7782). This
rule provided for the establishment of
Terminal Control Airspace areas (now
known as Class B airspace areas).

On June 21, 1988, the FAA published
the Transponder With Automatic
Altitude Reporting Capability
Requirement Final Rule (53 FR 23356).
This rule requires all aircraft to have an
altitude encoding transponder when
operating within 30 NM of any
designated TCA (now known as Class B
airspace area) primary airport from the
surface up to 10,000 feet MSL. This rule
excluded those aircraft that were not
originally certificated with an engine-
driven electrical system (or those that
have not subsequently been certified
with such a system), balloons, or
gliders.

On October 14, 1988, the FAA
published the Terminal Control Area
Classification and Terminal Control
Area Pilot and Navigation Equipment
Requirements Final Rule (53 FR 40318).
This rule, in part, requires the pilot-in-
command of a civil aircraft operating
within a Class B airspace area to hold
at least a private pilot certificate, except
for a student pilot who has received
certain documented training.

On December 17, 1991, the FAA
published the Airspace Reclassification
Final Rule (56 FR 65638). This rule
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discontinued the use of the term
“Terminal Control Area’” and replaced it
with the designation *‘Class B airspace
area.” This change in terminology is
reflected in this final rule.

Background

The Terminal Control Airspace area
(TCA) program was developed to reduce
the potential for midair collision in the
congested airspace surrounding airports
with high density air traffic by
providing an area wherein all aircraft
are subject to certain operating rules and
equipment requirements.

The density of traffic and the type of
operations being conducted in the
airspace surrounding major terminals
increases the probability of midair
collisions. In 1970, an extensive study
found that the majority of midair
collisions occurred between a general
aviation (GA) aircraft and an air carrier
or military aircraft, or another GA
aircraft. The basic causal factor common
to these conflicts was the mix of aircraft
operating under visual flight rules (VFR)
and aircraft operating under instrument
flight rules (IFR). Class B airspace areas
provide a method to accommodate the
increasing number of IFR and VFR
operations. The regulatory requirements
of these airspace areas afford the
greatest protection for the greatest
number of people by giving air traffic
control increased capability to provide
aircraft separation service, thereby
minimizing the mix of controlled and
uncontrolled aircraft.

The standard configuration of these
airspace areas contains three concentric
circles centered on the primary airport
extending to 10, 20, and 30 nautical
miles (NM), respectively. The standard
vertical limit of these airspace areas
normally should not exceed 10,000 feet
MSL, with the floor established at the
surface in the inner area and at levels
appropriate to the containment of
operations in the outer areas. Variations
of these criteria may be utilized
contingent on the terrain, adjacent
regulatory airspace, and factors unique
to the terminal area.

Public Input

On February 4, 1997, the FAA
published a notice in the Federal
Register, Airspace Docket 94-AWA-1,
proposing to modify the Phoenix Class
B airspace area (62 FR 5188). The notice
proposed to reconfigure several area
boundaries; create two new areas; and
raise and/or lower the floors of several
existing areas within the Phoenix Class
B airspace area. The comment period for
this proposal closed on September 22,
1997.

On April 2, 1997, the FAA reopened
the comment period in response to
requests from several user organizations
for additional time to fully analyze the
proposal and to formulate and submit
comments (62 FR 15635).

On August 22, 1997, the FAA
published a supplemental notice of
proposed rulemaking to correct an error
in the bearings published in the original
notice (62 FR 44598). Interested persons
were invited to participate by
submitting written data, views, or
arguments.

The FAA received 61 comments in
response to notice 94-AWA-1. All
comments received were considered
before making a determination on this
final rule. An analysis of the comments
received and the FAA’s responses are
summarized below.

Analysis of Comments

Requests for Additional Hearings

Several commenters requested that
the FAA hold additional hearings to
advise the public on the specifics of this
proposed action. These commenters
stated that, in their opinion, the time lag
between the July 17, 1993, public
hearing and February 4, 1997,
publication of the NPRM was reason
enough for the FAA to hold additional
airspace meetings.

The FAA disagrees with these
commenters. The FAA held a pre-NPRM
meeting to inform airspace users of the
planned modification of the Phoenix
Class B airspace area and to provide
local airspace users an opportunity to
present input on the proposed
modifications. Since no changes to the
original planned modification had been
instituted, it was determined by the
FAA that additional airspace meetings
were not necessary.

Environmental Concerns

One commenter, representing the City
of Apache Junction, opposed the
proposal to modify the Phoenix Class B
airspace area eastward over the city.
This commenter stated that the
proposed modification would create
noise from lower flying aircraft,
jeopardize air safety, adversely effect
wilderness areas and the FAA has not
provided the city adequate information
pertaining to the proposed changes.

The FAA disagrees with the statement
of this commenter. Currently, the City of
Apache Junction, as charted on
aeronautical charts, is located in an area
classified as uncontrolled, or “Class E
airspace.” Class E airspace may be used
by GA VFR aircraft as well as
commercial airlines operating IFR. The
modification establishes Class B

airspace over the City of Apache
Junction with a floor of 8,000 feet MSL.
As commercial IFR traffic is currently,
and will continue to be, vectored over
Apache Junction at or above 8,000 feet
MSL, the proposed modification has no
potential to affect the environment in
the vicinity of Apache Junction.

Once the airspace is designated as
Class B, GA traffic can either
circumnavigate the area or use standard
procedures to enter the Class B airspace
area. Class B airspace, formerly known
as a Terminal Control Area, exists to
provide a high degree of control over air
traffic associated with high density
airports, to reduce the potential for
midair collisions. Accordingly, aircraft
equipment is subject to certain minima,
and permission must be obtained to
enter Class B airspace. While operating
within Class B airspace, every aircraft is
required to have an operational
transponder and the pilot is required to
maintain two-way communication with,
and follow the instructions issued by,
air traffic controllers. Controllers are
responsible for the separation of every
aircraft in the Class B airspace area,
whether the aircraft is operating IFR or
VFR.

Establishing the Phoenix Class B
airspace area floor at 8,000 feet MSL in
this area will assure adequate separation
and maneuvering airspace, which
enhances aviation safety between IFR
and VFR operations. The FAA believes
IFR aircraft operations above 8,000 feet
MSL will not impact any wilderness
areas or the well-being of the residents
of Apache Junction. Adequate
information has been provided to
evaluate potential safety benefits and
potential environmental impact during
the rulemaking process.

Several commenters expressed
concern that the proposed modifications
would allow aircraft to fly at lower
altitudes over residential areas, causing
an increase in noise levels, and
decreasing property values.
Additionally, some commenters
expressed concern that the expansion of
the Class B airspace area would have a
detrimental effect upon the future
environment of the area, including the
Superstition Mountains. They
questioned whether an Environmental
Impact Statement was required as part
of this action.

The modifications herein will not
change or lower the altitude at which
aircraft operate, nor will they change
existing aircraft departure and arrival
routes, flight tracks, and operations.
Under the final rule, except in two
subareas H and I, Class B airspace area
would simply be expanded horizontally
to provide additional safety through
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adherence to instrument flight rules.
The airspace will be expanded vertically
by lowering the floor of IFR operations
in subareas H and | to enhance safety by
assuring a minimum 1,000 feet of
separation between approximately 8,000
feet MSL and above, and GA operations.
In the modification to subareas H and I,
GA would not be allowed to operate
above 7,000 feet MSL. The operational
and noise impact of eliminating
operations by GA aircraft above 7,000
feet MSL in subareas H and | is expected
to be minimal.

As published in the Aeronautical
Information Manual (AIM), the FAA
recommends that aircraft maintain a
minimum altitude of 2,000 feet above
the surface to minimize adverse impact
upon the environment. Existing
operations will continue in accordance
with this recommendation to the extent
feasible. Further, aircraft operations in
the Phoenix Class B airspace area in the
vicinity of the Superstition Mountains
will be operating at or above 8,000 feet
MSL.

As explained in detail in the
Environmental Review section and for
the reasons stated above, the FAA has
determined that the proposed final rule
qualifies for categorical exclusion from
environmental review under FAA Order
1050.1D, Policies and Procedures for
Considering Environmental Impacts.

Satellite Airport Operations

Some commenters expressed concerns
that the proposed modifications would
negatively impact airspace users in the
vicinity of Williams Gateway (IWA)
airport and Falcon Field (FFZ) airport.
Two commenters, representing
helicopter operations state that the
reconfiguration of airspace east and
southeast of FFZ will have an economic
impact upon their business.

The FAA does not agree with these
commenters. Currently, aircraft,
including helicopters, operate in the
vicinity due east of FFZ, operate below
the 4,000 (Area D) and 8,000 (Area H)
foot MSL floors of the Phoenix Class B
airspace area, or navigate southeast and
into Class E airspace.

As modified, those pilots who elect to
operate in the vicinity southeast of FFZ
and above IWA may navigate below the
floor of the Areas D at 4,000 feet MSL.
However, the eastern boundary of area
D Area D is reconfigured, and therefore
provides additional maneuvering
airspace. Though the current Class E
airspace is being reclassified as Class B
airspace, the establishment of Areas J
and K with floors of 5,000, and 8,000
feet MSL, respectively, allows adequate
airspace for users to operate below the
Phoenix Class B airspace area or

navigate a minimal distance to reach
and enter Class E airspace. Therefore,
the FAA believes this action would have
no impact upon users of the airspace
operating below the floor of the Phoenix
Class B airspace area in the vicinity of
southeast of FFZ. In consideration of the
overall safety benefits, provided by ATC
system, (e.g. separation from other
aircraft, traffic advisories, etc,) the FAA
believes this action to be in the best
interest of the aviation community.

Airspace Reconfiguration

Many commenters were of the
opinion that the eastward expansion of
the airspace is unnecessary because the
existing design has worked well for
many years. Two commenters compared
the Phoenix Class B airspace area with
other Class B airspace areas and
concluded that the Phoenix Class B
airspace area should not be expanded.

The FAA does not agree with these
comments. The size and design of each
Class B airspace area is unique and
dependent upon the amount of airspace
necessary to segregate certain aircraft
operations into and out of busy terminal
areas. Aircraft operations have increased
dramatically in the Phoenix Class B
airspace area since it was established in
1990. Under the present configuration,
aircraft operations east of Phoenix, and
in the vicinity of IWA may, because of
traffic density, overflow or, when
necessary, may be vectored temporarily
out of the Phoenix Class B airspace area.
This creates the potential for conflict
between controlled IFR and
noncontrolled VFR aircraft operations.
Reclassifying certain Class E airspace to
Class B airspace in the vicinity of IWA
provides additional airspace to ensure
the safety of those aircraft.
Reconfiguring the current airspace
eliminates potential conflict between
VFR and IFR aircraft operations and
allows users reasonable access to
navigable airspace.

Many commenters opposed the
modification of the Phoenix Class B
airspace area because they believe
changes to flight tracks or airways were
to be incorporated in the proposed
action.

This rulemaking effort is specifically
for the modification of the Phoenix
Class B airspace area. There are no
airway or flight pattern changes
associated with this action.

The Primary Airport Surface Area
(Area A)

One comment, while supporting the
modification, questioned whether the
instrument landing system (ILS)
approach procedure from the east
should be revised.

The FAA considered modifying the
ILS approach, along with reconfiguring
Area C. However, the FAA determined
that a modification of surface Area A is
the preferred option. Presently, aircraft
arriving from the east conducting the
Runway 26R ILS approach, exit and
reenter the Class B airspace area,
increasing the potential for an incident
or accident between IFR and VFR
aircraft operating outside of, but in the
vicinity of, the existing Class B airspace
area.

Prior to the establishment of the
Runway 26R ILS procedure, Area A was
considered to be sufficient. However, it
was discovered that, due to the angle of
the glideslope, aircraft following the
approach procedure while descending,
would exit through the 3,000-foot MSL
floor of Area C and reenter through the
eastern boundary of the Phoenix Class B
airspace area, Area A. The relocation of
the eastern boundary of Area A, by 1-
NM to the east, eliminates this safety
concern and alleviates the necessity to
redesign the ILS approach procedure.

Modification of Areas H and |

Several commenters stated that the
proposed modification of Area H north
of Phoenix International Airport would
have a negative impact on general
aviation and glider operations from the
Pleasant Valley Sailport.

The FAA does not agree with these
comments. The FAA believes that the
modification of Area H has no effect
upon glider operations out of the
sailport. Those glider operators that
require an altitude greater than 7,000
feet MSL, have the option of remaining
outside of, or obtaining ATC approval to
operate in, the Class B airspace area. In
addition, lowering the floor in Areas H
and | to 7000 feet MSL is necessary due
to the increase in IFR aircraft operations
to and from Phoenix International
Airport. The number of aircraft
operations is expected to continue
increasing significantly. Lowering the
floor by 1,000 feet MSL increases the
efficiency of traffic management because
it allows additional transitional
altitudes to be used for separating
arrival and departure traffic and allows
other users access to airspace to
maneuvering or navigate below the floor
of the Phoenix Class B airspace area.

Special Use Airspace (SUA)

One commenter expressed opposition
to the proposed modification,
recommending that the FAA retain the
military airspace over the Rocky
Mountains and move the air highway
expansion north.

The FAA interprets the commenters
objections and statements regarding
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“highway”’ expansion, to mean airspace
reconfiguration. To improve the
efficiency of aircraft operations, the
FAA determined that an expansion of
the Class B airspace area to the north
was not necessary. The modifications
contained in this rule include only that
airspace necessary to contain the
operations of participating aircraft in the
Phoenix area and no modification to the
SUA was proposed or planned.

Corrections

Several commenters reported that the
NPRM contained several technical
errors published in the NPRM.

The field elevation of Phoenix
International Airport noted in the
NPRM was ‘132" feet. The field
elevation is corrected in this rule to read
©1,132" feet.

The eastern boundary of Area A
would be moved “approximately 2
NM.” The approximated distance, as
verified by NOAA is less than 1 NM.
The distance is corrected in this rule to
read “‘approximately 1 NM”.

Additionally, the NPRM inadvertently
omitted addressing the change of the
navigational aid (NAVAID) from the
Phoenix instrument landing system/
distance measuring equipment (ILS/
DME) to the Phoenix very high
frequency omnidirectional range tactical
air navigation (VORTAC). Use of the
Phoenix VORTAC will shift the arc
boundaries and, therefore, the regulated
airspace along the arcs the Phoenix
Class B airspace area westward, but less
than 1 NM. The FAA determined that
this shift in the arc boundaries causes
little, if any, impact on users of the
navigable airspace in these areas. In
addition, use of the Phoenix VORTAC
assists general aviation pilots in
identifying certain boundaries of the
Phoenix Class B airspace area.

The Rule

This amendment to 14 CFR part 71
modifies the Phoenix Class B airspace
area as depicted on the attached chart.
Specifically, this action reconfigures
Area A by expanding the existing
eastern boundary to the east;
reconfigures the existing Area B west of
Phoenix International Airport;
reconfigures Area D east of Phoenix
International airport; establishes AreasJ
and K; and raises or lowers the floors of
several existing or modified areas. The
FAA is taking this action to enhance
safety, reduce the potential for midair
collision, and improve the management
of air traffic operations into, out of, and
through the Phoenix Class B airspace
area while accommodating the concerns
of airspace users.

The modification of the Phoenix Class
B airspace area will become effective on
November 5, 1998. In order to avoid
pilot confusion and to make pilots
immediately aware of the revised legal
description of the Phoenix Class B
airspace area, the FAA finds that good
cause exists, pursuant to 5 U.S.C. (d), for
making this amendment effective in less
than 30 days. The November 5, 1998,
effective date corresponds with a
scheduled publication date for the
appropriate aeronautical charts. The
FAA has disseminated information
regarding the revised legal description
of the Phoenix Class B airspace area via
public meetings and publication of the
NPRM to ensure that pilots and airspace
users are advised of the modifications.
The FAA’s Western Pacific Regional
Office distributed Letters to Airmen that
advertised the revised description of the
airspace area. The Phoenix VFR
Terminal Area Chart and Phoenix
Sectional Aeronautical Chart will be
published on November 5, 1998, and
will reflect this rulemaking action.

The coordinates for this airspace
docket are based on North American
Datum 83. Class B airspace areas are
published in Paragraph 3000 of FAA
Order 7400.9F dated September 10,
1998, and effective September 16, 1998,
which is incorporated by reference in 14
CFR, section 71.1. The Class B airspace
area listed in this document will be
published subsequently in the Order.

The existing Area A is reconfigured
by expanding its eastern boundary
approximately 1 NM east to ensure that
aircraft operations into the primary
airport are contained within the
Phoenix Class B airspace area. The
existing Area B is modified by
establishing a boundary line running
north to south on 99th Avenue to
provide GA operators transiting west of
Phoenix greater flexibility, thereby
reducing airspace incursions in this
area. In this reconfiguration, Area B
remains at 3,000 feet MSL; however, the
western area will be raised to merge
with the existing 4,000 feet MSL of Area
D.

The airspace east of Phoenix has been
reconfigured to contain high
performance aircraft within the Phoenix
Class B airspace area. This modification
expands the Class B airspace area to the
east-southeast approximately 15 NM
over the Williams Gateway Airport,
formerly known as Williams Air Force
Base. This expansion establishes Areas
Jand K, with floors of 5,000 and 8,000
feet MSL, respectively. This
modification is consistent with the
FAA'’s policy of using only the
minimum amount of airspace necessary
to contain Class B operations. This

modification also provides sufficient
airspace for GA operations near or
below the Class B airspace area east of
Phoenix. The existing floors of Areas H
to the north and Area | to the south are
lowered by 1,000 feet. Establishing these
floors at 7,000 feet MSL provides
additional protected airspace because of
the increase in aircraft arriving and
departing the Phoenix Class B airspace
area. Modification of Areas H and |
improves airspace management by
enabling a more efficient flow of traffic
which enhances safety for IFR and VFR
aircraft operations. The floor,
established at 7,000 feet MSL, allows
airspace for other users of the navigable
airspace to operate below the floor of
the Class B airspace area, or those pilots
who elect to operate in these areas, may
use standard procedures to enter the
Phoenix Class B airspace area.

Areas E, F, G, and H are not changed
except as previously mentioned
concerning the NAVAID change from
the Phoenix ILS/DME to the Phoenix
VORTAC. This change creates a minor
adjustment of the Phoenix Class B
airspace area westward along the
associated arc boundaries of less than 1
NM.

Area J, with the floor established at
5,000 feet MSL, is established between
the PXR VORTAC 15-20 DME arcs and
abuts Area E to the north and Area F to
the south. Establishment of area J
provides additional protected airspace
to support IFR arrivals and departures
out of and into the Phoenix
International airport from VFR aircraft
operations to the east of the airport.

Area K to the east is reconfigured and
aligned with the adjacent Area | to the
south. This configuration allows for
more efficient transition of aircraft into
and out of the Phoenix Class B airspace
area, and provides protected airspace for
operations into and out of the IWA
airport. Expanding the southeastern area
to encompass this airspace east of IWA
provides Class B airspace area service to
high-performance aircraft transiting to
and from the en route structure.

Environmental Review

After careful consideration, the FAA
has determined that expansion of the
Phoenix Class B airspace area, pursuant
to 14 CFR part 71, qualifies for
categorical exclusion from
environmental review under FAA Order
1050.1D, Policies and Procedures for
Considering Environmental Impacts,
Appendix 3, Air Traffic Environmental
Responsibilities, paragraph 4(c). This
extension of the Class B airspace area
horizontally and, in subareas H and I,
vertically, to provide additional safety
through adherence to instrument flight
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rules, will not change aircraft departure,
arrival routes, flight tracks, or
operations in the area. In subareas H
and I, although the floor for IFR
operations and the ceiling for VFR
traffic would be lowered from 8,000 to
7,000 feet MSL, IFR arrival and
departure routes and flight patterns will
remain the same. The lowered floor will
assure a minimum of 1,000 feet of
vertical separation between continued
IFR operations at approximately 8,000
feet MSL, and GA traffic. Based upon
this, and in consideration of other
factors, there are no extraordinary
circumstances that warrant preparation
of an environmental assessment.

Regulatory Evaluation Summary

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 directs that
each Federal agency shall propose or
adopt a regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 requires agencies to analyze the
economic effect of regulatory changes
on small entities. Third, the Office of
Management and Budget directs
agencies to assess the effect of
regulatory changes on international
trade. In conducting these analyses, the
FAA has determined that this Final
Rule: (1) will generate benefits that
justify its minimal costs and is not “a
significant regulatory action” as defined
in the Executive Order; (2) is not
significant as defined in the Department
of Transportation’s Regulatory Policies
and Procedures; (3) will not have a
significant impact on a substantial
number of small entities; (4) will not
constitute a barrier to international
trade; and (5) will not contain any
Federal intergovernmental or private
sector mandate. These analyses,
available in the docket, are summarized
below.

Costs

The FAA has determined that
modifying the Phoenix Class B airspace
area will enhance aviation safety and
operational efficiency. This FAA
determination is based on a change in
operations complexity in some of the
existing subareas. The FAA contends
the modification of the airspace area
will impose minimal, if any, cost to
either the agency or aircraft operators. In
addition, the FAA has determined that
the modified airspace area will impose
minimal, if any, cost to operators that
circumnavigate the area.

The final rule will not impose any
additional administrative costs on the
FAA for either personnel or equipment.

The FAA has determined that any
additional workload created by the final
rule will be absorbed with existing
personnel and equipment already in
place at Phoenix Sky Harbor
International Airport. The revision of
aeronautical charts to reflect changes in
the airspace area are considered a part
of the normal periodic updating of the
charts. The FAA currently revises
aeronautical charts every six months to
reflect changes in the airspace
environment. The FAA does not expect
to incur any additional charting cost as
a result of the modification of the Class
B airspace area.

The FAA has determined through
statistical analysis that most aircraft
operating in the modified and expanded
Class B airspace area already have two-
way radio communications capability
and Mode C transponders. Therefore,
the FAA has determined this final rule
will not impose any additional
installation cost for purchasing two-way
radios and/or Mode C transponders on
a substantial number of operators.

The final rule modifies the current
Phoenix Class B airspace area by
establishing new sub-areas, by
expanding or contracting the lateral
boundaries, and by raising or lowering
the floors of several of the sub-areas.
The final rule will not alter the ceiling
of the Class B airspace area, therefore
the airspace ceiling will remain constant
at 10,000 feet MSL. The FAA has
determined that the modifications to the
airspace area will require non-
participating operators to make only
small deviations from their current VFR
flight paths north, south and east of
Phoenix Sky Harbor International
Airport. In addition, the FAA has
determined the redesigned floors and
lateral boundaries will not reduce
aviation safety.

Benefits

The approximate total number of
operations at Phoenix Sky Harbor
International Airport was 590,000 in
1996, up from 570,000 in 1995 and is
projected to increase to 660,000 by the
year 2000. Also, passenger
enplanements were approximately 14.6
million in 1996, up from 13.5 million in
1995 and are projected to increase to
18.1 million by the year 2000.

The FAA has determined that this
final rule will enhance operational
safety by lowering the potential risk of
midair collisions, given the projected
increase of total operations and
passenger enplanements at Phoenix Sky
Harbor International Airport. The final
rule will improve aviation safety as well
as air traffic flow in the Phoenix Class
B airspace area by simplifying the

airspace area boundaries and reducing
the possibility of pilot confusion.

The modification of the Phoenix, AZ
Class B airspace area will enhance
aviation safety and improve operational
efficiency in those sub-areas where
aircraft are approaching or departing
from Phoenix Sky Harbor International
Airport. In view of the minimal, if any,
cost of compliance and the benefits of
enhanced aviation safety and improved
operational efficiency, the FAA has
determined that this final rule will be
cost-beneficial.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
establishes “‘as a principle of regulatory
issuance that agencies shall endeavor,
consistent with the objective of the rule
and of applicable statutes, to fit
regulatory and informational
requirements to the scale of the
business, organizations, and
governmental jurisdictions subject to
regulation.” To achieve that principal,
the Act requires agencies to solicit and
consider flexible regulatory proposals
and to explain the rational for their
actions. The Act covers a wide-range of
small entities, including small
businesses, not-for-profit organizations
and small governmental jurisdictions.

Agencies must perform a review to
determine whether a proposed or final
rule will have a significant economic
impact on a substantial number of small
entities. If the determination is that it
will, the agency must prepare a
regulatory flexibility analysis (RFA) as
described in the Act.

However, if an agency determines that
a proposed or final rule is not expected
to have a significant economic impact
on a substantial number of small
entities, section 605(b) of the 1980 Act
provides that the head of the agency
may so certify and an RFA is not
required. The certification must include
a statement providing the factual basis
for this determination, and the
reasoning should be clear.

Only those unscheduled aircraft
operators without the capability to
operate under IFR conditions will be
potentially impacted by this final rule.
The FAA has determined that all
unscheduled air taxi operators are
already equipped to operate under IFR
conditions. These operators regularly fly
in airports where radar approach control
services have been established such as
the Phoenix Class B airspace area. The
FAA anticipates that flight training
schools in the Phoenix area will
continue to operate below the floor of
the modified Class B airspace area
without any difficulty. Thus, the FAA
does not anticipate any adverse impacts
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to occur as a result of the modified Class
B airspace area.

The FAA conducted the required
review of this proposal and determined
that it would not have a significant
economic impact on a substantial
number of small entities. Accordingly,
pursuant to the Regulatory Flexibility
Act, 5 U.S.C. 605(b), the Federal
Aviation Administration certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities.

International Trade Impact Assessment

This final rule will not have
international trade ramifications
because it is a domestic airspace matter.
The modification of Class B airspace
area will only affect U.S. terminal
airspace operating procedures at and in
the vicinity of Phoenix, AZ. This final
rule will not impose costs on aircraft
operators or aircraft manufacturers in
the United States or foreign countries.

Unfunded Mandates Assessment

Title 1l of the Unfunded Mandates
Reform Act of 1995 (the act), enacted as
Pub. L. 104-4 on March 22, 1995,
requires each Federal agency, to the
extent permitted by law, to prepare a
written assessment of the effects of any
Federal mandate in a proposed or final
agency rule that may result in the
expenditure of $100 million or more
adjusted annually for inflation in any
one year by State, local, and tribal
governments, in the aggregate, or by the
private sector. Section 204(a) of the Act,
2 U.S.C. 1534(a), requires the Federal
agency to develop an effective process
to permit timely input by elected
officers (or their designees) of State,
local and tribal governments on a
proposed “significant intergovernmental
mandate.” A “‘significant
intergovernmental mandate” under the
Act is any provision in a Federal agency
regulation that would impose an
enforceable duty upon state, local, and
tribal governments, in the aggregate, (of
$100 million adjusted annually for
inflation) in any one year. Section 203
of the Act, 2 U.S.C. 1533, which
supplements section 204(a), provides
that before establishing any regulatory
requirements that might significantly or
uniquely affect small governments, the
agency shall have developed a plan that
among other things, provides for notice
to potentially affected small
governments, if any, and for a
meaningful and timely opportunity to
provide input in the development of
regulatory proposals.

This final rule does not contain any
Federal intergovernmental or private
sector mandate. Therefore, the

requirements of Title Il of the Unfunded
Mandates Reform Act of 1995 do not

apply.
List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 3000—Subpart B—Class B
Airspace
* * * * *

AWP AZ B Phoenix, AZ [Revised]

Phoenix Sky Harbor International Airport
(Primary Airport)
(lat. 33°26'10""N., long. 112°00'34"W.)
Phoenix VORTAC
(lat. 33°25'59"N., long. 111°58'13""W.)

Boundaries

Area A. That airspace extending upward
from the surface to and including 10,000 feet
MSL beginning at the intersection of 51st
Avenue and Camelback Road (lat.
33°30'34""N., long. 112°10'08"'W.), extending
east along Camelback Road to the
intersection of Camelback Road and Dobson
Road (lat. 33°30'07"'N., long. 111°52'26"W.),
thence south on Dobson Road to the
intersection of Dobson Road and Guadalupe
Road (lat. 33°21'49"N., long. 111°52'35"W.),
thence west on Guadalupe Road to the
intersection of Guadalupe Road and
Interstate 10 (lat. 33°21'50"N., long.
111°58'08"'W.), thence direct to lat. 33°21
'48"'N., long. 112°06'30"W., thence west on
Guadalupe Road to the intersection of
Guadalupe Road and 51st Avenue (lat.
33°21'46"N., long. 112°10'09""W.), thence
north on 51st Avenue to the point of
beginning.

Area B. That airspace extending upward
from 3,000 feet MSL to and including 10,000
feet MSL beginning at the intersection of 99th
Avenue and Camelback Road (lat.
33°30'29"N., long. 112°16'22"'W.), thence east
on Camelback Road to the intersection of
Camelback Road and 51st Avenue (lat.

33°30'34""N., long. 112°10'08""W.), thence
south on 51st Avenue to the intersection of
51st Avenue and Guadalupe Road (lat.
33°21'46"N., long. 112°10'09"'W.), thence
direct to lat. 33°21'48""N., long.
112°06'30""W., thence south direct to lat.
33°18'18"N., long. 112°06'30"'W., thence west
on Chandler Boulevard to the intersection of
Chandler Boulevard and the Gila River (lat.
33°18'18"N., long. 112°12'03""W.), thence
northwest along the Gila River to the
intersection of the Gila River and 99th
Avenue, (lat. 33°19'55"N., long.
112°16'21"W.), thence north along the
extension of 99th Avenue to the point of
beginning.

Area C. That airspace extending upward
from 3,000 feet MSL to and including 10,000
feet MSL beginning at the intersection of
Guadalupe Road and Interstate 10 (lat.
33°21'50"N., long. 111°58'08""W.), thence
south on Interstate 10 to the intersection of
Interstate 10 and Chandler Boulevard (lat.
33°18'19"”N., long. 111°58'21""W.), thence east
on Chandler Boulevard to the intersection of
Gilbert Road and Chandler Boulevard (lat.
33°18'19"N., long. 111°47'22""W.), thence
north on Gilbert Road to the intersection of
Indian Bend Road (lat. 33°32'20"'N., long.
111°47'23"W.), thence west on Indian Bend
Road to the intersection of Indian Bend Road
and Pima/Price Road (lat. 33°32'18"N., long.
111°53'29"'W.), thence south on Pima/Price
Road to the intersection of Pima/Price Road
and Camelback Road (lat. 33°30'07"'N, long.
111(53'29"W.), thence east on Camelback
Road to Dobson Road (lat. 33°30'07"'N, long.
111(52'26"W.), thence south on Dobson Road
to the intersection of Dobson Road and
Guadalupe Road (lat. 33°21'49"N., long.
111°52'35""W.), thence west on Guadalupe
Road to the point of beginning.

Area D. That airspace extending upward
from 4,000 feet MSL to and including 10,000
feet MSL beginning at the intersection of
Cactus Road and the 15-mile arc of the
Phoenix VORTAC (lat. 33°35'35""N., long.
111°44°29"W.), thence clockwise along the
15-mile arc of the Phoenix VORTAC to the
intersection of the 15-mile arc of the Phoenix
VORTAC and Riggs Road (lat. 33°13'02"'N.,
long. 111°49'07""'W.), thence west along Riggs
Road to the intersection of the Gila River and
Valley Road (lat. 33°13'10"N., long.
122°09'58""W.), thence northwest along the
Gila River to the intersection of the Gila River
and Chandler Boulevard (lat. 33°18'18""N.,
long. 112°12'03"W.), thence east to lat.
33°18'18"N., long. 112°06'30""'W., thence
north to lat. 33°21'48""N., long. 112°06'30""'W.,
thence east to the intersection of Guadalupe
Road and Interstate 10 (lat. 33°21'50"'N., long.
111°58'08""W.), thence south on Interstate 10
to the intersection of Interstate 10 and
Chandler Boulevard (lat. 33°18'19"'N., long.
111°58'21'16"W.), thence east along Chandler
Boulevard to the intersection of Chandler
Boulevard and Gilbert Road (lat. 33°18'18"N.,
long.111°47'22"W.), thence north along
Gilbert Road to the intersection of Indian
Bend Road (lat. 33°32'20"N., long.
111°47'23"W.), thence west along Indian
Bend Road to the intersection of Pima/Price
Road (lat. 33°32'18"N., long. 111°53'29""W.),
thence south along Pima/Price Road to the
intersection of Pima/Price Road and
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Camelback Road (lat. 33°30'07""N., long.
111°53'29"W.), thence west along Camelback
Road to the intersection of 99th Avenue (lat.
33°30'29"N., long. 112°16'22""W.), thence
south on 99th Avenue to the intersection of
99th Avenue and the Gila River (lat.
33°19'55"N., long. 112°16'21"'W.), thence
southeast along the Gila River to the
intersection of the Gila River and Chandler
Boulevard (lat. 33°18'18"N., long.
112°12'03"W.), thence west along Chandler
Boulevard to the intersection of an extension
of Chandler Boulevard and Litchfield Road
(lat. 33°18'18"N., long. 112°21'29"'W.), thence
north along Litchfield Road to the
intersection of Litchfield Road and
Camelback Road (lat. 33°30'29""N., long.
112°21'29""W.), thence east along Camelback
Road to lat. 33°30'30"N., long. 112°19'23"W.,
thence direct to lat. 33°35'34"'N., long.
112°13'55""W., thence direct to lat.
33°36'35""N., long. 112°13'38"W., thence east
along Thunderbird Road to the intersection
of Thunderbird Road and Cactus Road to the
point of the beginning.

Area E. That airspace extending upward
from 6,000 feet MSL to and including 10,000
feet MSL beginning at the intersection of the
Phoenix VORTAC 20-mile arc and lat.
33°41'41"N., long. 112°13'05"W., thence
clockwise along the 20-mile arc of the
Phoenix VORTAC to intersection of the
Phoenix VORTAC 20-mile arc and Cactus
Road (lat. 33°35'35""N., long. 111°37'13""W.),
thence west on Cactus Road, to the
intersection of Cactus Road and Thunderbird
Road (lat. 33°36'35""N., long. 112°13'38"'W.),
thence direct to the point of beginning.

Area F. That airspace extending upward
from 6,000 feet MSL to and including 10,000
feet MSL beginning at the intersection of
Riggs Road and the 20-mile arc of the
Phoenix VORTAC (lat. 33°12'58"N., long.
111°40'04"'W.), thence clockwise along the
20-mile arc of the Phoenix VORTAC to the
intersection of the 20-mile arc of the Phoenix
VORTAC and Valley Road (lat. 33°07'58"N.,
long. 112°08'40"W.), thence north along
Valley Road to the intersection of Valley
Road, Riggs Road and the Gila River (lat.
33°13'10"N., long. 112°09'58""W.), thence east
along Riggs Road to the point of beginning.

Area G. That airspace extending upward
from 6,000 feet MSL to and including 10,000
feet MSL beginning at the intersection of the
25-mile arc of the Phoenix VORTAC and
Camelback Road (lat. 33°30'30"'N., long.
112°27'37"W.), thence east on Camelback
Road to the intersection of Camelback Road
and Litchfield Road (lat. 33°30'29"'N., long.

112°21'29"W.), thence south on Litchfield
Road to the intersection of Litchfield Road
and Chandler Boulevard (lat. 33°18'18"N.,
long. 112°21'29"W.), thence west along
Chandler Boulevard to the intersection of the
25-mile arc of the Phoenix VORTAC (lat.
33°18'10"”N., long. 112°26'34"W.), thence
clockwise along the 25-mile arc of the
Phoenix VORTAC to the point of beginning.
Area H. That airspace extending upward
from 7,000 feet MSL to and including 10,000
feet MSL beginning at a point at lat.
33°46'13"N., long. 112°15'51"W., on the 25-
mile arc of the Phoenix VORTAC, thence
clockwise along the 25-mile arc of the
Phoenix VORTAC to the intersection of the
25-mile arc of the Phoenix VORTAC and
Interstate 17 (lat. 33°49'30""N., long.
112°08'37"'W.), thence south along Interstate
17 to the intersection of Interstate 17 and the
20-mile arc of the Phoenix VORTAC (lat.
33°44'31"N., long. 112°07'18"W.), thence
counterclockwise along the 20-mile arc of the
Phoenix VORTAC to lat. 33°41'41"N., long.
112°13'05"W., thence direct to the point of
beginning); and that airspace beginning at the
intersection of the 20-mile arc of the Phoenix
VORTAC and the Phoenix VORTAC 017°
radial (lat. 33°45'08"'N., long. 111°51'12"'W.),
thence north along the Phoenix VORTAC
017° radial to the intersection of the Phoenix
VORTAC 017° radial and the 25-mile arc of
the Phoenix VORTAC (lat. 33°49'56"'N., long.
111°49'26"W.), thence clockwise along the
25-mile arc of the Phoenix VORTAC to the
intersection of the 25-mile arc of the Phoenix
VORTAC and the Phoenix VORTAC 037°
radial (lat. 33°45'58""N., long. 111°40'10"W.),
thence southwest along the Phoenix
VORTAC 037° radial to the intersection of
the Phoenix VORTAC 037° radial and the 20-
mile arc of the Phoenix VORTAC (lat.
33°41'58"N., long. 111°43'47"W.), thence
counterclockwise along the 20-mile arc of the
Phoenix VORTAC to the point of beginning.
Area |. That airspace extending upward
from 7,000 feet MSL to and including 10,000
feet MSL beginning at the intersection of the
20-mile arc of the Phoenix VORTAC and the
Phoenix VORTAC 127° radial (lat.
33°13'54"N., long. 111°39'10""W.), thence
southeast along the Phoenix VORTAC 127°
radial to the intersection of the Phoenix
VORTAC 127° radial and the 25-mile arc of
the Phoenix VORTAC (lat. 33°10'52"'N., long.
111°34'25"W.), thence clockwise along the
25-mile arc of the Phoenix VORTAC to the
intersection of the 25-mile arc of the Phoenix
VORTAC and the Phoenix VORTAC 180°
radial (lat. 33°00'56"'N., long. 111°58'13""W.),

thence north along the Phoenix VORTAC
180° radial to the intersection of the Phoenix
VORTAC 180° radial and the 20-mile arc of
the Phoenix VORTAC (lat. 33°05'57"'N., long.
111°58'13"W.), thence counterclockwise
along the 20-mile arc of the Phoenix
VORTAC to the point of beginning.

Area J. That airspace extending upward
from 5,000 feet MSL to and including 10,000
feet MSL beginning at the intersection of the
15-mile arc of the Phoenix VORTAC and lat.
33°35'39""N., long. 111°44'29""W., thence east
to the intersection of the Phoenix VORTAC
20 mile arc (lat. 33°35'35""N., long.
111°37'13""W.), thence clockwise along the
Phoenix 20-mile arc to the intersection of the
Phoenix VORTAC 20-mile arc and Riggs
Road (lat. 33°12'58"N., long. 111°40'04"W.),
thence west to the intersection of Riggs Road
and the Phoenix VORTAC 15-mile arc (lat.
33°13'02"N., long. 111°49'07""W.), thence
counterclockwise along the Phoenix
VORTAC 15-mile arc to the point of the
beginning.

Area K. That airspace extending upward
from 8,000 feet MSL to and including 10,000
feet MSL beginning at the intersection of the
20-mile arc of the Phoenix VORTAC and the
Phoenix VORTAC 037° radial (lat.
33°41'58"N., long. 111°43’47'W.), thence
northeast along the Phoenix VORTAC 037°
radial to the intersection of the Phoenix
VORTAC 037° radial and the 25-mile arc of
the Phoenix VORTAC (lat. 33°45'58""N., long.
111°40'10""W.), thence clockwise along the
25-mile arc of the Phoenix VORTAC to the
intersection of the 25-mile arc of the Phoenix
VORTAC and the Phoenix VORTAC 127°
radial (lat. 33°10'52""N., long. 111°34'25"W.),
thence northwest along the Phoenix
VORTAC 127° radial to the intersection of
the Phoenix VORTAC 127° radial and the 20-
mile arc of the Phoenix VORTAC (lat.
33°13'54"N., long. 111°39'10""W.), thence
counterclockwise along the 20-mile arc of the
Phoenix VORTAC to the point of beginning.

* * * * *

Issued in Washington, DC, on October 26,
1998.

Reginald C. Matthews,

Acting Program Director for Air Traffic
Airspace Management.

Note: This Appendix will not appear in the
Code of Federal Regulations.

Appendix—Phoenix, AZ, Class B
Airspace Area

BILLING CODE 4910-13-P
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[FR Doc. 98-29148 Filed 10-29-98; 8:45 am]
BILLING CODE 4910-13-C
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—ANM-15]

Amendment of Class E Airspace;
Riverton, WY

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action changes the
Riverton, WY, Class E surface airspace
legal description from part-time to
continuous. The FAA has
commissioned an Automated Surface
Observing System (ASOS) at the
Riverton Regional Airport which makes
the airport eligible for continuous Class
E surface airspace.

DATES: Effective 0901 UTC, 28 January
1999.

Comments for inclusion in the Rules
Docket must be received on or before
November 30, 1998.

ADDRESSES: Send comments regarding
the rule in triplicate to: Manager,
Airspace Branch, Air Traffic Division,
ANM-520, Federal Aviation
Administration, Docket Number 98—
ANM-15, 1601 Lind Avenue S.W.,
Renton, Washington 98055-4056.

The official docket may be examined
in the office of the Regional Counsel for
the Northwest Mountain Region at the
same address.

An informal docket may also be
examined during normal business hours
at the address listed above.

FOR FURTHER INFORMATION CONTACT:
Dennis Ripley, ANM-520.6, Federal
Aviation Administration, Docket No.
98-ANM-15, 1601 Lind Avenue, SW.,
Renton, Washington, 98055-4056;
telephone number: (425) 227-2527.

SUPPLEMENTARY INFORMATION:

The Riverton, WY, Class E surface
airspace was originally effective on a
part-time basis. The commissioning of
the ASOS coupled with the need for a
continuous surface area exist for the
Riverton Regional Airport. This
amendment changes the legal airspace
description from part-time to
continuous, thereby reflecting actual
desired operations. The intended effect
of this rule is designed to provide for
the safe and efficient use of the
navigable airspace at Riverton, WY. The
boundaries of the airspace remain the
same.

The area will be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket

are based on North American Datum 83.
Class E airspace designated as a surface
area for an airport are published in
Paragraph 6002 of FAA Order 7400.9F
dated September 10, 1998, and effective
September 16, 1988, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment, and, therefore, issues
it as a direct final rule. The FAA has
determined that this regulation only
involves an established body of
technical regulations for which frequent
and routine amendments are necessary
to keep them operationally current.
Unless a written adverse or negative
comment or a written notice of intent to
submit an adverse or negative comment
is received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a docket in the Federal Register
indicating that no adverse or negative
comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a direct final rule, and was not preceded
by a notice of proposed rulemaking,
interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
Number and be submitted in triplicate
to the address specified under the
caption ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions are
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments

submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 98—ANM-15." The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
these routine matters will only affect air
traffic procedures and air navigation. It
is certified that these proposed rules
will not have significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, the Federal Aviation
Administration amends part 71 of the
Federal Aviation Regulations (14 CFR
part 71) as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:
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Authority: 49 U.S.C. 106(g), 40103, 40113,
40120, E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6002 Class E airspace designated
as a surface area for an airport.
* * * * * * *

ANM WY E2 Riverton, WY [Revised]

Riverton Regional Airport, WY

(Lat. 43°03'51"N, Long. 108°27'35""W)
Riverton VOR/DME

(Lat. 43°03'57""N, Long. 108°27'20""W)

Within a 4.2-mile radius of the Riverton
Regional Airport, and within 1.8 miles each
side of the Riverton VOR/DME, 291° radial
extending from the 4.2-mile radius to 7 miles
west of the VOR/DME, and within 2.7 miles
each side of the Riverton VOR/DME 123°
radial extending from the 4.2-mile radius to
7 miles southeast of the VOR/DME.

* * * * *

Issued in Seattle, Washington, on October
19, 1998.

Helen Fabian Parke,

Manager, Air Traffic Division, Northwest
Mountain Region.

[FR Doc. 98-29128 Filed 10-29-98; 8:45 am]
BILLING CODE 4910-13-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 4

Two-Part Documents for Commodity
Pools

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rule.

SUMMARY: On March 30, 1998, the
Commodity Futures Trading
Commission (“CFTC” or
“Commission’’) published for comment
the National Futures Association’s
(“NFA”) Compliance Rule 2-35
subsections (a) through (c) * (“the
Rule”), its related Interpretive Notice,
and proposed amendments to
Commission rules concerning the use of
two-part documents for commodity
pools (collectively “the Proposal’’). The
comment period for the Proposal was 30

1 NFA has since submitted new subsections (d)
and (e) to NFA Rule 2-35, which are not related to
the use of a two-part document. NFA Rule 2-35
subsections (d) and (e) will be reviewed by the
Commission as a separate submission pursuant to
§17(j) of the Commodity Exchange Act.

days and closed on April 29, 1998. The
Commission has carefully considered
the comments received on the Proposal
and, based upon its review of these
comments and its consideration of the
Rule, the Interpretive Notice and the
proposed Commission rule
amendments, is approving the Proposal
pursuant to Section 17(j) of the
Commodity Exchange Act2 (*‘Act”)
subject to the revisions discussed
herein.

EFFECTIVE DATE: April 30, 1999.

FOR FURTHER INFORMATION CONTACT:
Leanna L. Morris, Staff Attorney,
Division of Trading and Markets,
Commodity Futures Trading
Commission, 1155 21st Street, NW,
Washington, DC 20581. Telephone:
(202) 418-5466.

SUPPLEMENTARY INFORMATION:

I. Background

Pursuant to Commission Rule 4.21,3
no commodity pool operator (““CPO”)
registered or required to be registered
under the Act may, directly or
indirectly, solicit, accept or receive
funds, securities or other property from
a prospective participant in a pool that
it operates or intends to operate unless,
on or before the date it engages in that
activity, the CPO delivers or causes to
be delivered to the prospective
participant a Disclosure Document for
the pool containing the information set
forth in Commission Rule 4.24.4 NFA
and the Commission have worked to
identify ways in which the required
disclosures could be more succinct and
clear, while adhering to the objective of
protecting pool participants by ensuring
that participants are informed about the
material facts concerning the pool
before committing funds.

Over the years, however, pool
Disclosure Documents have become
more voluminous and more difficult to
understand. In an effort to address
concerns that essential information is
not reaching investors in a form that can
be easily understood, NFA submitted
NFA Compliance Rule 2-35 subsections
(a) through (c) and its related
Interpretive Notice for Commission
approval. The purpose of the Rule is to
provide potential investors with

27 U.S.C. §21(j) (1994).

3Commission rules referred to herein can be
found at 17 CFR Ch. | (1998).

4Commission Rule 4.24 also contains a proviso
that, where the prospective participant is an
accredited investor as defined in 17 CFR 230.501(a),
a notice of intended offering and statement of the
terms of the intended offering may be provided
prior to delivery of a Disclosure Document, subject
to compliance with the rules promulgated by a
registered futures association pursuant to section
17(j) of the Act.

material information concerning the
commodity pool in a concise, readable
format prior to their deciding whether to
invest in a commodity pool.

The comment period for the Proposal
ended on April 29, 1998. The
Commission received seven comment
letters. The commenters consisted of:
one self-regulatory organization; one
registered futures commission merchant
(““FCM”); one formerly registered
associated person of an FCM; one law
firm; one futures industry trade
association; one bar association; and one
academician.

All commenters supported the
rulemaking in general. Some
commenters, however, advocated
various changes to the proposed rules.
The Commission has carefully
considered the comments received and,
based upon its review of the comments
and its own consideration of the Rule,
the Interpretive Notice and the proposed
Commission rule amendments, has
determined to adopt the Proposal,
subject to the modifications discussed
herein. Comments received on the
Proposal are discussed below.

I1. Transitional Provision

To facilitate the transition to
compliance with the Rule and the
Commission rule amendments, NFA
and the Commission have determined
that the revisions being announced
today will become effective six months
from the date hereof, but Disclosure
Documents may be prepared, filed and
used in accordance with the revised
rules prior to the effective date. For
pools that are continuously offered,
amendment of the Disclosure Document
is not required solely due to the rule
revisions announced herein, and
operators of such pools may make
conforming changes as part of their next
regular update in accordance with
CommissionRule 4.26.

I11. Discussion

A. Delivery of a Two-Part Document

The Rule requires that the CPO of a
commodity pool required to register its
securities under the Securities Act of
1933 (“public pool’’) deliver a two-part
document. The first part of the
document must be the Disclosure
Document required by Commission Rule
4.21(a), written using plain English
principles s and limited to specific

SNFA’s Interpretive Notice to Rule 2-35 provides
guidance on what is meant by the use of “plain
English principles.”” Such principles include: using
active voice; using short sentences and paragraphs;
breaking up the document into short sections; using
titles and sub-titles that specifically describe the
contents of each section; using words that are
definite, concrete, and part of everyday language;
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disclosure information, as discussed in
detail below. The second part is the
Statement of Additional Information
(““SAI'"), which may include information
that is not in the Disclosure Document,
provided that the information is not
misleading or otherwise inconsistent
with applicable statutes, rules or
regulations.

The CPO of a commodity pool that is
not required to register its securities
under the Securities Act of 1933
(“private pool’’) ¢ must prepare and
distribute a Disclosure Document and
may prepare and distribute an SAI, but
is not required to do so. If the CPO of
a private pool chooses to prepare an
SAl, it may be bound together with the
Disclosure Document, so long as the
Disclosure Document comes first. If the
CPO of a private pool binds the SAI
separately, the CPO is not required to
provide it to a prospective participant
unless requested by the prospective
participant.

One commenter stated that the use of
the two-part format should be optional
for CPOs of private pools. The
Commission notes that the intent of the
Rule is to provide all investors with a
more concise and readable document.
Accordingly, it would defeat the
purpose of the Rule if CPOs of private
pools were allowed to choose whether
to adhere to the format and disclosure
requirements of the Rule. As discussed
in detail below, if the CPO of a private
pool chooses not to disclose
supplemental information as defined in
Commission Rule 4.24(v), the CPO
needs to prepare and distribute only the
Disclosure Document containing the
information required by the Rule and
does not need to prepare a separate SAI.
Also, CPOs of private pools have the
choice of binding the SAI to the
Disclosure Document or separately
providing the SAI upon request of the
prospective participant. Accordingly,
the Commission does not believe that
CPOs of private pools should be given
the option of choosing between the new
two-part format or the previous
disclosure format of Part 4 of the
Commission’s rules.

B. Information Required To Be in the
Disclosure Document

The Rule provides that the Disclosure
Document required by Commission Rule

avoiding legal jargon and highly technical terms;
using glossaries to define technical terms that
cannot be avoided; avoiding multiple negatives; and
using tables and bullet lists, where appropriate. The
Rule does not affect the prescribed statements of
Commission Rules 4.24(a) and 4.24(b).

6Pursuant to Commission Rule 4.24(d)(3)(i), a
“private pool” is one that is privately offered
pursuant to section 4(2) of the Securities Act of
1933 or pursuant to Regulation D thereunder.

4.21(a) be clear and concise, written
using plain English principles, and
limited to the information required by
Commission Rules 4.24 and 4.25,
provided, however, that the CPO may
provide the performance information
required by Commission Rule 4.25(c)(5)
in the SAI. It should be noted that, if the
CPO does not prepare an SAl, the
performance information required under
Commission Rule 4.25(c)(5) must be
included in the Disclosure Document.
The Disclosure Document must also
include any other information necessary
to understand the fundamental
characteristics of the pool or to keep the
Disclosure Document from being
misleading.

In support of the Rule, the
Commission has amended Commission
Rule 4.25(c)(5) to permit the summary
description of the performance history
of the CTAs and investee pools for
which performance is not required to be
disclosed pursuant to Commission
Rules 4.25(¢)(3) and 4.25(c)(4)
(hereinafter ““non-major CTAs” and
‘“non-major investee pools’) 7 to be
provided in the SAI.

The Rule originally proposed also
permitting the CPO to provide the
monthly rate of return information of
the offered pool, required under
Commission Rule 4.25(a)(1)(i)(H), in the
SAl, separated from the remainder of
the required performance capsule. One
commenter stated, however, that the
monthly performance information of the
offered pool is too crucial to the
evaluation of a CPO to permit the
information to be placed in the SAl,
where it may be missed or overlooked.
The commenter stated that the
“[r]eliance on a single yearly rate of
return will allow a CPO to better
disguise wildly aberrant performance of
the pool.”

The Commission has considered the
Proposal and has concluded that the
monthly rate of return information of
the offered pool is necessary to disclose
the volatility of the pool to investors.
The Commission does not believe that
such material information concerning
the pool’s performance should be
separated between two parts of a
Disclosure Document. Thus, NFA has
revised its Rule by deleting that specific
provision from the final rule.

7Commission Rule 4.10(d)(5) defines major
investee pool as any investee pool that is allocated
or intended to be allocated at least ten percent of
the net asset value of the pool. Commission Rule
4.10(i) defines major commodity trading advisor as,
with respect to a pool, any CTA that is allocated
or intended to be allocated at least ten percent of
the pool’s funds available for commodity interest
trading. Accordingly, ‘““‘non-major CTAs” and “‘non-
major investee pools”” do not meet the ten percent
allocation requirement.

Commission Rule 4.25(a)(2)(i) also will
not be revised as originally proposed.
Accordingly, the offered pool’s monthly
rate of return information must be
provided in the first part of a two-part
document in the performance capsule
required by Commission Rule 4.25.

C. Commission Rule 4.24(v)—
Supplemental Information

The Rule provides that the Disclosure
Document must be limited to and
include all of the required information
of Commission Rules 4.24 and 4.25,
with the noted exception that the
summary performance information
required by Commission Rule 4.25(c)(5)
may be provided in an SAI if one is
prepared. Accordingly, Commission
Rule 4.24(v) has been revised to require
that supplemental information, which is
not required information 8 be contained
only in the second part of a two-part
document. Such information may not be
presented in the Disclosure Document.

Several commenters stated that the
provisions should not be so restrictive
on what is allowed to be included in the
Disclosure Document. They maintained
that, because of the varying structure
and objectives of each commodity pool,
discretion should be provided to CPOs
in deciding what information to include
in the Disclosure Document. For
example, some CPOs may want to
include the limited partnership
agreement in the Disclosure Document.
One commenter also stated that CPOs
should be permitted to include
supplemental performance information
with the required performance
disclosures, since “‘[sJupplemental
performance information is often closely
related to the required performance
disclosures and is often based [on]
required performance figures.”

As discussed earlier, the intent
behind providing investors with a two-
part document is to provide a more
understandable Disclosure Document
that discloses essential information
about a pool in such a way that will
assist investors in making informed
decisions about whether to invest in the
pool. Accordingly, permitting the
inclusion of supplemental information,
such as a limited partnership agreement
or non-required performance
information which will increase the
length of the Disclosure Document, is
not in accordance with the intent of the
two-part document format. Such
information would be more

8Pursuant to Commission Rule 4.24(v),
supplemental information is any information that is
not required by Commission rules, the antifraud
provisions of the Act, other federal or state laws or
regulations, rules of a self-regulatory agency or laws
of a non-United States jurisdiction.
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appropriately placed in the SAI, where
it will not distract the investor from the
material disclosures contained in the
Disclosure Document.

That is not to say that the information
provided in the SAIl may not be useful
information to prospective participants.
The SAI may include information that
expands upon the required information
found in the Disclosure Document,
provided that such information is not
misleading or inconsistent with
applicable statutes, rules or regulations.
However, the Commission believes that
it is more useful to the typical or
average investor to provide essential
information concerning an investment
in the pool in a shorter and simpler
Disclosure Document.

D. Coordination With Other Regulatory
Agencies

Several commenters expressed
concern over CFTC and Securities and
Exchange Commission (““SEC™)
coordination of regulatory requirements
for publicly offered commodity pools.
Specifically, the commenters want the
Commission to be certain that the use of
the two-part format and plain English
requirements will not conflict with any
disclosure requirements of the SEC for
commodity pools. The commenters urge
the CFTC and the SEC to develop
uniform standards on the use of two-
part documents and plain English
principles.

In drafting the Rule and its related
Interpretive Notice, NFA considered the
disclosure and formatting requirements
of the SEC and state securities
administrators in an effort to avoid any
conflicting regulatory requirements.
Accordingly, the Rule provides that any
information required by the SEC or state
securities administrators to be included
in the first part of a two-part document
must be included in the Disclosure
Document.

The Rule also substantially adopts the
“plain English” initiative of the SEC.®
The Rule, however, requires that all
parts of the Disclosure Document must
be written using plain English
principles, rather than limiting the plain
English principles to a few specific
disclosures, as provided in the SEC’s
rule.10 Accordingly, although the Rule

9See 63 FR 6370 (February 6, 1998).

10SEC Rule 421(b), however, does require that the
entire prospectus be clear, concise and
understandable and requires using the following
techniques, among others: present information in
clear, concise sections, paragraphs and sentences;
avoid legal and highly technical business
terminology; avoid legalistic or overly complex
presentations that make the substance of the
disclosure difficult to understand; and avoid
repetitive disclosure that increases the size of the

expands the use of plain English
principles, it does not conflict with the
SEC’s requirements.

In preparing the related Interpretive
Notice, which provides guidance on
plain English principles and the
disclosures that must be provided in the
Disclosure Document, NFA'’s
Subcommittee for the Review of Non-
Performance CPO/CTA Disclosure
Issues (**Subcommittee”) looked at what
was then SEC Form N-1A. SEC Form
N-1A sets out the disclosures required
to be included in the prospectus and the
SAI for mutual funds. The
Subcommittee used SEC Form N-1A as
a general guide for determining what
disclosures the SEC might require to be
included in the Disclosure Document
for publicly offered commodity pools.
Although the SEC has since adopted
amendments to SEC Form N-1A,11 the
Commission believes that NFA
Compliance Rule 2-35 and its related
Interpretive Notice provide sufficient
guidance on what disclosures the SEC
and state securities administrators will
require to be included in the Disclosure
Document. Additionally, the Rule and
the Interpretive Notice have been
written to contain the necessary
flexibility to address the disclosure
requirements of the SEC and state
securities administrators as they may
change over time.12 Accordingly, the
Commission believes that any concerns
about conflicting regulatory
requirements have been addressed
adequately. The Commission will
continue to coordinate with the SEC on
maintaining consistent requirements for
publicly offered commodity pools.

IV. Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601-611, requires that
agencies, in proposing rules, consider
the impact of those rules on small
businesses. The rule amendments
discussed herein will affect registered
CPOs. The Commission has previously
established certain definitions of “small
entities” to be used by the Commission
in evaluating the impact of its rules on
such entities in accordance with the

document, but does not enhance the quality of the
information.

1163 FR 13916 (March 23, 1998).

12The Interpretive Notice to NFA Compliance
Rule 2-35 provides: “The Disclosure Document
may also include information required by the
Securities and Exchange Commission and state
securities administrators. Such information
currently includes items such as * * *” (emphasis
added). The language of the Interpretive Notice
acknowledges that the disclosures required by the
SEC and state securities administrators may differ
over time from the requirements as of the date of
the Interpretive Notice.

RFA.13 The Commission previously has
determined that registered CPOs are not
small entities for the purpose of the
RFA.14 Therefore, the Chairperson, on
behalf of the Commission, hereby
certifies, pursuant to 5 U.S.C. 605(b),
that the action taken herein will not
have a significant economic impact on
a substantial number of small entities.

B. Paperwork Reduction Act

The Paperwork Reduction Act of
1995 15 imposes certain requirements on
federal agencies (including the
Commission) in connection with their
conducting or sponsoring any collection
of information as defined by the
Paperwork Reduction Act.

There is no burden associated with
the amendments to Commission Rules
4.24(v) or 4.25(c)(5) to implement the
NFA rule. The group of rules contained
in all of Part 4, “Commodity Pool
Operators and Commodity Trading
Advisors,” of which Rules 4.24(v) and
4.25(c)(5) are a part, was approved on
September 4, 1998 and assigned OMB
control number 3038-0005. The group
of rules contained in OMB control
number 3038-0005 has the following
burden:

Average burden hours per response:

124.65
Number of respondents: 4,624
Frequency of response: On occasion

Copies of the information collection
submission to OMB are available from
the CFTC Clearance Officer, 1155 21st
Street, NW, Washington, DC 20581,
(202) 418-5160.

List of Subjects in 17 CFR Part 4

Brokers, Commodity futures,
Commodity pool operators, Commodity
trading advisors.

In consideration of the foregoing and
pursuant to the authority contained in
the Commodity Exchange Act and in
particular sections 2(a)(1), 41, 4m, 4n,
40, and 8a, 7 U.S.C. 2, 61, 6m, 6n, 60,
and 12(a), the Commission hereby
amends Chapter | of Title 17 of the Code
of Federal Regulations as follows:

PART 4—COMMODITY POOL
OPERATORS AND COMMODITY
TRADING ADVISORS

1. The authority citation for part 4
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 4, 6b, 6c, 61, 6m,
6n, 60, 12a and 23.

2. Section 4.24(v) is amended by
revising paragraph (v)(3) introductory
text to read as follows:

1347 FR 18618-18621 (April 30, 1982).
1447 FR 18619-18620.
15pyb. L. 104-13 (May 13, 1995).
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§4.24 General disclosures required.
* * * * *

(V) * X x

(3) Must be placed as follows, unless
otherwise specified by Commission
rules, provided that where a two-part
document is used pursuant to rules
promulgated by a registered futures
association pursuant to Section 17(j) of
the Act, all supplemental information
must be provided in the second part of
the two-part document:
* * * * *

3. Section 4.25 is amended by revising
paragraph (c)(5) introductory text to
read as follows:

§4.25 Performance disclosures.

(C) * * *x

(5) With respect to commodity trading
advisors and investee pools for which
performance is not required to be
disclosed pursuant to §4.25(c)(3) and
(4), the pool operator must provide a
summary description of the
performance history of each of such
advisors and pools including the
following information, provided that
where the pool operator uses a two-part
document pursuant to the rules
promulgated by a registered futures
association pursuant to Section 17(j) of
the Act, such summary description may
be provided in the second part of the
two-part document:
* * * * *

Dated: October 26, 1998.

By the Commission.
Jean A. Webb,
Secretary of the Commission.
[FR Doc. 98-29102 Filed 10-29-98; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF JUSTICE

28 CFR Part 25
[AG Order No. 2186-98]
RIN 1105-AA51

National Instant Criminal Background
Check System Regulation

AGENCY: Federal Bureau of
Investigation, Department of Justice.

ACTION: Final rule.

SUMMARY: The United States Department
of Justice (DOJ) is publishing a final rule
implementing the National Instant
Criminal Background Check System
(NICS) pursuant to the Brady Handgun
Violence Prevention Act (“‘Brady Act”),
to provide notice of the establishment of
the NICS, to establish policies and
procedures for ensuring the privacy and
security of this system, and to

implement a NICS appeals policy for
persons denied acquisition of a firearm
based on information in the NICS that
they believe to be erroneous or
incomplete.

EFFECTIVE DATE: November 30, 1998.
FOR FURTHER INFORMATION CONTACT:
Emmet A. Rathbun, Unit Chief, Federal
Bureau of Investigation, Module C-3,
1000 Custer Hollow Road, Clarksburg,
West Virginia 26306-0147, telephone
number (304) 625-2000.
SUPPLEMENTARY INFORMATION: This rule
finalizes two notices of proposed
rulemaking: the National Instant
Criminal Background Check System
Regulation published in the Federal
Register on June 4, 1998 (63 FR 30430),
and the National Instant Criminal
Background Check System User Fee
Regulation, published in the Federal
Register on August 17, 1998 (63 FR
43893). The FBI accepted comments on
the proposed rules from interested
parties until September 16, 1998, and
approximately 2,000 comments were
received.

In publishing this final rule, the
Department also is giving notice,
pursuant to section 103(d) of the Brady
Act, Public Law 103-159, 107 Stat.
1536, to Federal Firearm Licensees
(FFLs) and the chief law enforcement
officer of each state that the NICS is
established as of October 31, 1998. With
limited exceptions, FFLs are required by
the Brady Act to begin contacting the
system beginning on November 30,
1998, thirty days after the establishment
of the system, before they may transfer
a firearm to a non-licensee. FFLs shall
contact the NICS by contacting either
the FBI NICS Operations Center or a
state point of contact (POC) for the
NICS, as specified by the Bureau of
Alcohol, Tobacco, and Firearms (ATF),
United States Department of the
Treasury. The ATF will notify each FFL
of the method by which FFLs must
contact the NICS in their state.

Significant Comments or Changes
The NICS User Fee

The largest number of comments
pertained to the FBI’s proposed user fee
to be charged FFLs that contact the FBI
NICS Operations Center directly for a
NICS background check. All of those
who commented on the proposed user
fee opposed the fee. This issue was the
subject of Congressional action since the
time of the initial publication of the
proposed NICS rule. The Omnibus
Appropriations Act for fiscal year 1999
provided additional monies to the FBI
to fund the operation of the NICS and
prohibited the FBI from charging a fee
for NICS checks. Accordingly, the FBI

will not be charging the user fee set
forth in the proposed NICS user fee
regulation. This does not preclude state
or local agencies acting as POCs for the
NICS from charging such fees as may be
appropriate under state or local law.

The NICS Audit Log

A significant number of comments
were received opposing the retention by
the NICS of a temporary log of
background check transactions that
allow a firearm transfer to proceed. Most
of these comments expressed an opinion
that such a log would constitute a
national firearms registry, the
establishment of which is prohibited by
the Brady Act.

The FBI will not establish a federal
firearms registry. The FBI is expressly
barred from doing so by section 103(i)
of the Brady Act. In order to meet her
responsibility to maintain the integrity
of Department systems, however, the
Attorney General must establish an
adequate system of oversight and
review. Consequently, the FBI has
proposed to retain records of approved
transactions in an audit log for a limited
period of time solely for the purpose of
satisfying the statutory requirement of
ensuring the privacy and security of the
NICS and the proper operation of the
system. Although the Brady Act
mandates the destruction of all
personally identified information in the
NICS associated with approved firearms
transactions (other than the identifying
number and the date the number was
assigned), the statute does not specify a
period of time within which records of
approvals must be destroyed. The
Department attempted to balance
various interests involved and comply
with both statutory requirements by
retaining such records in the NICS
Audit Log for a limited, but sufficient,
period of time to conduct audits of the
NICS.

The NICS Audit Log will contain
information relating to each NICS
background check requested by FFLs
and will allow the FBI to audit use of
the system by FFLs and POCs. By
auditing the system, the FBI can identify
instances in which the NICS is used for
unauthorized purposes, such as running
checks of people other than actual gun
transferees, and protect against the
invasions of privacy that would result
from such misuse. Audits can also
determine whether potential handgun
purchasers or FFLs have stolen the
identity of innocent and unsuspecting
individuals or otherwise submitted false
identification information, in order to
thwart the name check system. The
Audit Log will also allow the FBI to
perform quality control checks on the
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system’s operation by reviewing the
accuracy of the responses given by the
NICS record examiners to gun dealers.

Under the proposed rule, personally
identified information in the NICS
Audit Log associated with allowed
transfers would be destroyed after
eighteen months. Because of the
numerous comments objecting to this
retention period as too long, the
Department reexamined the time period
needed to perform audits of the NICS.
In light of the statutory requirement that
records for allowed transfers be
destroyed, and the countervailing
statutory requirement to provide for
system privacy and security, the
Department determined that the general
retention period for records of allowed
transfers in the NICS Audit Log should
be the minimum reasonable period for
performing audits on the system, but in
no event more than six months. Section
25.9(b) in the final rule was revised to
reflect this and to provide that such
information may be retained for a longer
period if necessary to pursue identified
cases of misuse of the system. The
Department further determined that the
FBI shall work toward reducing the
retention period to the shortest
practicable period of time less than six
months that will allow basic security
audits of the NICS. By February 28,
1999, the Department will issue a notice
of a proposed revision of the regulation
setting forth a further reduced period of
retention that will be observed by the
system.

Various comments expressed concern
that the Audit Log would allow POCs
and law enforcement agencies access to
records of approved transfers. This is
not a well-founded concern because
only the FBI will be able to access
information in the transaction log.
Section 25.9(b)(1) of the final rule was
revised to provide explicitly that such
information is available only to the FBI,
and only for the purposes of conducting
audits of the use and performance of the
NICS or pursing cases of misuse of the
system.

There were also suggestions in the
comments that more specific language
be added to the final rule setting forth
requirements for the FBI to ensure that
transaction logs of the separate National
Crime Information Center (NCIC) record
system also be destroyed to the extent
they reflect allowed firearm transfers.
The NCIC information system is
separate from the NICS. Nonetheless,
the FBI has taken steps to preclude
transaction logging of personally
identified information in either NCIC or
the Interstate Identification Index (l11)
that would pertain to allowed firearm
transactions. Thus, the only logging of

this information by the FBI is in the
NICS Audit Log. Similar steps will be
taken to prevent such logging in the
future FBI information systems NCIC
2000 and the Integrated Automated
Fingerprint Identification System
(IAFIS) as soon as practicable, but in no
event more than one year after those
systems come on-line in July 1999. For
NICS disaster recovery, a tape of each
weekly, full system backup will be
maintained in an off-site location for up
to six months. Full system backup tapes
will also be stored locally to recycle the
off-site storage. The FBI keeps no
systematic paper copies of transactions.

Finally, comments were received from
state and local law enforcement
agencies that will serve as POCs seeking
clarification that none of the
information about NICS checks in state
record systems that they maintain
pursuant to state law will be subject to
the record destruction requirement. The
proposed rule provided: (1) that POC
records of inquiry and response
messages relating to the initiation and
result of a NICS check that allows a
transfer must be destroyed; and (2) that
POC records of NICS checks that the
POC processes that are part of a state
record system created and maintained
in accordance with state law are not
subject to the Brady Act record
destruction requirement. Sections
25.9(d)(1) and (2) of the final rule were
revised to make it clear that the
referenced state records of allowed
transfers would not be subject to the
Brady Act record destruction
requirement if they are part of a record
system created and maintained pursuant
to independent state law regarding
firearms transfers. The reason for this
clarification is to avoid interfering with
state regulation of firearms. If a state is
performing a gun eligibility check under
state law, and state law requires or
allows the retention of the records of
those checks, the state’s retention of
records of the concurrent performance
of a NICS check would not add any
more information about gun ownership
than the state already retains under its
own law.

NICS Checks on Pawnshop
Redemptions and Gunsmith
Transactions

A significant number of comments on
this rule pertained to conducting
background checks on firearms
redeemed from pawnshops and firearms
that were the subject of repair or
modification by a gunsmith. Although
the Brady Act requires the Attorney
General to establish a national instant
criminal background check system, it is
the Secretary of Treasury through the

ATF who defines what constitutes a
firearms transfer, how long a
background check is valid, which
firearm permits constitute a substitute
or alternative to a background check,
and the recordkeeping requirements for
FFLs. The ATF has issued proposed
regulations dealing with these issues.
(63 FR 8379). Questions and comments
about these matters should be directed
to the ATF.

A number of comments from the
pawnbrokers’ industry addressed the
circumstances that will develop when a
person redeems a firearm from pawn but
the firearm cannot be transferred back to
the individual because of a
disqualifying record found by the NICS
check. The U.S. Department of Treasury
Fiscal Year 1999 appropriations
legislation includes a provision to allow
pawnbrokers the option of requesting a
NICS background check at the time a
person offers the firearm for pawn. An
additional check would still be
necessary at the time of redemption.
NICS will be made available to
pawnbrokers for this purpose. No
change in the rule is necessary to
address this.

Use of State Points of Contact

Some comments questioned the
legality of using state POCs to process
NICS checks in light of the Supreme
Court’s decision in Printz v. United
States, 117 S. Ct. 2365 (1997), which
held that Congress could not compel the
states to perform Brady checks. In
response to these comments we note
that the states that will act as POCs for
the NICS are not being required to do so
by Federal law or regulation, but will do
so voluntarily pursuant to their own
state authority. The final rule’s
definition of a POC acknowledges that
a state or local agency serving that
function will be doing so by express or
implied authority pursuant to state
statute or executive order.

Some commenters objected to the use
of state or local law enforcement
agencies as NICS POCs even if such
agencies do so voluntarily. The FBI
considers the use of POCs (serving as
intermediaries between FFLs and the
system) to be an appropriate means to
implement the Brady Act. Fostering
state and local participation in the NICS
is entirely consistent with both our
federal form of government and with
practices under the Brady Act’s interim
provision. Moreover, state and local
authorities are likely to have readier
access to more detailed information
than a single centralized processor, such
as the FBI, thus resulting in fewer
system misses of disqualified persons
and enhancing system responsiveness
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for non-disqualified persons. The final
rule therefore retains the POC
provisions of the proposed rule.

Other Comments

Other comments addressed matters
that were established by the Brady Act
and are not subject to change by
regulation, or addressed matters over
which the Attorney General has no
authority under the Brady Act.
Accordingly, no changes were made to
this final rule for comments such as the
following: long guns should be
exempted from background checks; a
government-issued photo identification
should not be required for transferee
identification; disqualifying information
should be included on a person’s
drivers license to make a NICS check
unnecessary; there should be no
immunity from liability for persons or
agencies providing information to the
NICS; the Attorney General should not
be permitted to obtain information
relevant to NICS determinations from
other federal agencies; and FFLs should
be able to transfer a firearm sooner than
the expiration of three business days in
the absence of a NICS response.

Some comments also objected to the
use of a NICS ““Delayed” response,
arguing that the Brady Act only
provides for approval and denial
responses. We note that the “Delayed”
response is merely a way of
communicating to the FFL that the
system requires additional time to
research and evaluate whether the
prospective transferee is disqualified
from receiving a firearm. The definition
of the ““Delayed” response in the final
rule was revised to reflect this and the
fact that a ““Delayed” response indicates
that it would be unlawful to transfer the
firearm pending receipt of a follow-up
“Proceed” response from the NICS or
the expiration of three business days,
whichever occurs first. The law does not
prohibit the system from making such a
response.

Some comments objected to
solicitation and retention of a
prospective transferee’s Social Security
number (SSN). As noted in the proposed
rule, a prospective transferee is free not
to provide his or her SSN and will not
be denied NICS processing for failure to
do so. However, voluntarily providing
his or her SSN can benefit a prospective
transferee by helping NICS differentiate
the prospective transferee from other
persons with similar names who may
have disqualifying records. Moreover,
the SSNs of non-disqualified transferees
will be destroyed with the rest of the
transferees’ identifying data at the end
of 180 days. The final rule therefore

retains this provision of the proposed
rule.

At least one comment asked about the
system’s handling of persons who have
been granted relief from disabilities and
the safeguards to ensure this relief is
recognized by the NICS. Initially, the
NICS will not contain records on
persons granted relief from firearm
disabilities by the ATF. A procedure
will be implemented, however, so that
the NICS Operations Center can verify
the status of such individuals when they
wish to obtain a firearm. The ATF has
agreed to notify the FBI if and when it
grants relief from disabilities in the
future by providing the individuals’
names and FBI identification numbers
for inclusion in its records. This matter
will also be the subject of discussion
with state law enforcement agencies that
include or should include information
in their record systems about relief
granted to persons under state statute.

A small number of comments
suggested that the FBI establish its
regular business hours beginning at 8:00
a.m. in the earlier time zones and/or
requiring POCs to offer hours of 9:00
a.m. to 10:00 p.m. The final rule retains
the FBI business hours of 9:00 a.m. to
2:00 a.m. It is understood that some
places of business are open during
hours during which the NICS
Operations Center is unavailable.
However, the FBI is servicing retail
stores in seven different time zones and
has attempted to define its business
hours to cover the peak sales times in
each zone. Additionally, in the near
future, the FBI will make electronic
access available to FFLs. This access
will essentially allow FFLs to conduct
background checks 24 hours a day
except during minimal periods of
system maintenance. Guidelines for
POCs have been distributed suggesting
minimum business hours of 10:00 a.m.
to 9:00 p.m., although these hours are
not mandatory.

A number of law enforcement officials
noted that the proposed rule would not
allow a law enforcement officer to check
the NICS for the status of a person in
possession of a firearm to help
investigate whether the person is
unlawfully in possession. The proposed
rule also would not allow checks for
general law enforcement purposes. The
final rule remains unchanged in this
regard largely due to privacy-related
concerns expressed by the federal
agencies supplying records to the NICS
Index. Taking into account that the
Brady Act expressly requires agencies to
provide records to the NICS for Brady
Act purposes, the agencies were
concerned that use for other purposes
would conflict with privacy statutes that

restrict the use of such information. The
FBI notes that law enforcement has
access to the vast majority of records
available to the NICS through the
National Crime Information Center
(NCIC) or the Interstate Identification
Index (I11).

A number of state officials who will
be acting as POCs in their states
commented that they verify the identity
of the FFLs by means other than the FFL
number assigned by the ATF. They
further commented that they may
provide a state number rather than a
NICS system transaction number to the
FFLs for approved sales. They may not
provide a number for a denied sale.
Section 25.6(d), (g), and (i) were
changed to accommodate the state
systems.

Several comments expressed the
desire for the FBI to have both
telephone and electronic dial-up access
fully available for background checks
when the NICS becomes available
November 30, 1998. The FBI also would
like to have electronic access fully
deployed as soon as possible since the
electronic access improves service and
reduces the number of people needed to
operate the system. Since the Brady Act
requires telephone access at a
minimum, the NICS system developers
have focused resources to make sure
that the basic system would be
operational on schedule. It now appears
that electronic dial-up access will
become available to FFLs sometime after
November 30, 1998. Therefore, section
25.6(b) was changed accordingly. This
section was changed further to make it
clear that there may be periods within
a 24-hour day when NICS would be
unavailable due to scheduled or
unscheduled downtime. As soon as the
NICS is proven to have fully successful
operating capability using telephone
access, all available resources will be
directed toward the additional
electronic access. The development time
for this capability should be relatively
short because prototypes are already
complete.

Some comments suggested that the
FBI provide a toll-free telephone
number to individuals who are denied
the transfer of a firearm and wish to
appeal this denial, and that the FBI
establish in the final rule a time frame
within which the FBI and POCs would
have to respond to an appeal. The FBI
will provide a toll-free number for this
purpose. In most cases, however, a
written appeal will be required to get
the appeal process started. No time
frame for answering appeals was
included in this rule since the Brady
Act specifically provides that the NICS
will respond within five business days
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to individuals requesting the reasons for
being found ineligible to receive a
firearm, and that the system
immediately consider an individual’s
submission to correct, clarify, or
supplement records in the NICS.

In response to comments about FFL
access to the NICS, section 25.6(b) was
modified to clarify that the FBI intends
to provide FFLs a toll-free number for
both telephone and electronic dial-up
access.

Technical Changes

The term “‘password” used in the
proposed rule has been changed to
“‘code word” in the final rule. The term
“password’ has a specific meaning and
implications when used in the context
of computer security. The ““‘code word”
selected by the FFL when enrolling with
the FBI to gain access to the NICS does
not comply with all the security
measures normally associated with a
“password.” Therefore, to avoid
creating a false impression, the term
“password’ has been replaced by “code
word.”

In the final rule, words such as
“purchase’” and “‘purchaser’” were
changed to words such as *“‘obtain” and
“transferee” to clarify that NICS checks
apply to transfers and are not limited to
firearm sales.

The definition of the term “Proceed”
was modified in the final rule to clarify
that it means that information available
to the system at the time of the response
did not demonstrate that transfer of the
firearm would violate Federal or state
law and that, notwithstanding a
“Proceed” response from the NICS, an
FFL may not lawfully transfer a firearm
if he or she knows or has reasonable
cause to believe that the prospective
transferee is prohibited from receiving
or possessing firearms, or is otherwise
prohibited from transferring the firearm
under applicable Federal or state law.

The proposed rule provided that a
denial by the NICS of a firearm transfer
would be based upon one or more
matching records that provide reason to
believe that receipt of a firearm by a
prospective transferee would violate 18
U.S.C. 922 or state law. The final rule
changes the terminology relating to
NICS denials to “information
demonstrating” rather than “‘reason to
believe’ in order to conform the
language of the regulation more closely
to the language relating to denials in the
Brady Act.

Section 25.6(a) in the final rule was
modified to indicate that the ATF will
advise FFLs whether they are required
to contact the FBI or a POC to initiate
a NICS check and how they are to do
so. Section 25.6(j) was modified to

clarify the allowable non-Brady Act uses
of the NICS Index to include responding
to inquiries by criminal justice agencies
in connection with licenses or permits
to carry a concealed firearm or to
import, manufacture, deal in, or
purchase explosives, and inquiries by
the ATF in connection with
enforcement of the Gun Control Act (18
U.S.C. Chapter 44), or the National
Firearms Act (26 U.S.C. Chapter 53).
Section 25.8(b) was modified to indicate
that the states will not be required to
give the FBI a list of the Originating
Agency ldentifiers (ORIs) for POCs
within the state. Section 25.8(i) was
modified to correctly identify the
documents where security requirements
are outlined. Section 25.9(a) was
modified to clarify that in cases of
firearms disabilities that are not
permanent, e.g., disqualifying
restraining orders, the NICS will
automatically purge the pertinent record
when it is no longer disqualifying.
Section 25.10(a) was modified to allow
states to accept denial appeals in other
than written form.

Applicable Administrative Procedures
and Executive Orders

Regulatory Flexibility Analysis

The Attorney General, in accordance
with the Regulatory Flexibility Act (5
U.S.C. 605(b)), has reviewed this final
regulation and by approving it certifies
that this regulation will not have a
significant economic impact on a
substantial number of small entities. A
Brady Act Task Group, composed of
experienced state and local law
enforcement officials, provided input on
the design of the NICS. When
developing the guidelines for the NICS,
both the Task Group and the FBI took
into account the fact that many FFLs are
small businesses. A small firearm
retailer is defined as having under $5.0
million in annual gross receipts as
defined by 13 CFR 121.201. Firearm
retailers are included in the Standard
Industrial Class (SIC) Code 5941. The
FBI has further considered that this rule
will apply to pawn redemptions, and
that many pawnbrokers are small
entities. The obligation of FFLs to
contact the NICS before transferring a
firearm, and the applicability of NICS
checks to pawn redemptions, are
imposed by the Brady Act and detailed
in the proposed ATF regulations
implementing the permanent provisions
of the Brady Act (63 FR 8379). In
designing the NICS, the FBI has sought
to avoid burdens on small entities
beyond those requirements needed to
conduct the statutorily prescribed
background checks effectively and to

ensure the privacy and security of the
information in the NICS. The FBI is not
aware of any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

The FBI has sent a notice, including
a letter describing NICS and a NICS
brochure, to each FFL in the states and
territories that are currently expected to
be serviced directly by the FBI. The FBI
has also met with FFLs at regional
firearm seminars conducted by ATF to
inform FFLs about NICS plans and to
solicit comments needed to finalize
these plans. These efforts were made by
the FBI also to satisfy the “outreach”
provisions of 5 U.S.C. 609.

Executive Order 12866

The Department of Justice has
completed its examination of this final
rule in light of Executive Order 12866,
section 1(b), Principles of Regulation.
The Department of Justice has
determined that this final rule is a
“significant regulatory action’ under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
thus it has been reviewed by the Office
of Management and Budget (OMB).

Executive Order 12612

This final rule will not have a
substantial direct effect on the states, on
the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a Federal
Assessment.

Unfunded Mandates Reform Act of 1995

This final rule will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This final rule is not a major rule as
defined by the Small Business
Regulatory Enforcement Fairness Act of
1996. 5 U.S.C. 804. This rule will not
result in an annual effect on the
economy of $100,000,000 or more, a
major increase in costs or prices, or have
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
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ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Paperwork Reduction Act of 1995

The collection of information
contained in this final rule has been
submitted to OMB for review in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)). Public comment was solicited
in the notice of proposed rulemaking
that preceded this final rule (63 FR
30430). In addition, three data
collection activities deemed necessary
for the implementation of the NICS were
the subject of separate publications.

On May 31, 1998, the FBI submitted
a Paperwork Reduction Act request for
emergency OMB review and clearance
of a proposed data collection entitled
the NICS Firearm Dealers Survey. On
June 1, 1998, the FBI published a
Federal Register notice (63 FR 29755)
announcing its intention to collect this
information. On June 21, 1998, the OMB
granted approval for the data collection
effort, and issued OMB control number
1110-0025 for inclusion on the data
collection instrument. This control
number allows the FBI to collect survey
data for 180 days from the date of issue.
The FBI published a second notice in
the Federal Register (63 FR 44925) on
August 21, 1998, requesting OMB
approval to collect this data for a period
of up to three years.

OnJuly 16, 1998, the FBI submitted
a Paperwork Reduction Act request for
emergency OMB review and clearance
of a proposed data collection entitled
the NICS Federal Firearms Licensee
(FFL) Enrollment Form. On July 23,
1998, the FBI published a Federal
Register notice (63 FR 39594)
announcing its intention to collect this
information. On August 3, 1998, OMB
granted approval for the data collection
effort, and issued OMB control number
1110-0026 for inclusion on the data
collection instrument. This control
number allows the FBI to collect
enrollment information for 180 days
from the date of issue. The FBI will
publish a second notice in the Federal
Register requesting OMB approval to
collect this data for a period of up to
three years.

OnJuly 27, 1998, the FBI submitted
a Paperwork Reduction Act request for
emergency OMB review and clearance
of a proposed data collection entitled
the FFL Execution of Acknowledgment
of Obligations and Responsibilities
Under the NICS. On August 3, 1998, the
FBI published a Federal Register notice
(63 FR 41296) announcing its intention
to collect this information. On August 3,

1998, the OMB granted approval for the
data collection effort, and issued OMB
control number 1110-0027 for inclusion
on the data collection instrument. This
control number allows the FBI to collect
this information for 180 days from the
date of issue. The FBI will publish a
second notice in the Federal Register
requesting OMB approval to collect this
data for a period of up to three years.

List of Subjects in 28 CFR Part 25

Administrative practice and
procedure, Business and industry,
Computer technology, Courts, Firearms,
Law enforcement officers, Penalties,
Privacy, Reporting and recordkeeping
requirements, Security measures,
Telecommunications.

Accordingly, chapter | of title 28 of
the Code of Federal Regulations is
amended by adding part 25 to read as
follows:

PART 25—DEPARTMENT OF JUSTICE
INFORMATION SYSTEMS

Subpart A—The National Instant Criminal
Background Check System

Sec.
25.1
25.2
25.3
25.4
25.5

Purpose and authority.
Definitions.
System information.
Record source categories.
Validation and data integrity of records
in the system.
25.6 Accessing records in the system.
25.7 Querying records in the system.
25.8 System safeguards.
25.9 Retention and destruction of records in
the system.
25.10 Correction of erroneous system
information.
25.11 Prohibited activities and penalties.

Authority: Pub. L. 103-159, 107 Stat. 1536.

Subpart A—The National Instant
Criminal Background Check System

§25.1 Purpose and authority.

The purpose of this subpart is to
establish policies and procedures
implementing the Brady Handgun
Violence Prevention Act (Brady Act),
Public Law 103-159, 107 Stat. 1536.
The Brady Act requires the Attorney
General to establish a National Instant
Criminal Background Check System
(NICS) to be contacted by any licensed
importer, licensed manufacturer, or
licensed dealer of firearms for
information as to whether the transfer of
a firearm to any person who is not
licensed under 18 U.S.C. 923 would be
in violation of Federal or state law. The
regulations in this subpart are issued
pursuant to section 103(h) of the Brady
Act, 107 Stat. 1542 (18 U.S.C. 922 note),
and include requirements to ensure the
privacy and security of the NICS and
appeals procedures for persons who

have been denied the right to obtain a
firearm as a result of a NICS background
check performed by the Federal Bureau
of Investigation (FBI) or a state or local
law enforcement agency.

§25.2 Definitions.

Appeal means a formal procedure to
challenge the denial of a firearm
transfer.

ARI means a unique Agency Record
Identifier assigned by the agency
submitting records for inclusion in the
NICS Index.

ATF means the Bureau of Alcohol,
Tobacco, and Firearms of the
Department of Treasury.

Audit log means a chronological
record of system (computer) activities
that enables the reconstruction and
examination of the sequence of events
and/or changes in an event.

Business day means a 24-hour day
(beginning at 12:01 a.m.) on which state
offices are open in the state in which the
proposed firearm transaction is to take
place.

Control Terminal Agency means a
state or territorial criminal justice
agency recognized by the FBI as the
agency responsible for providing state-
or territory-wide service to criminal
justice users of NCIC data.

Data source means an agency that
provided specific information to the
NICS.

Delayed means that more research is
required prior to a NICS “Proceed” or
“Denied” response. A “‘Delayed”
response to the FFL indicates that it
would be unlawful to transfer the
firearm until receipt of a follow-up
“Proceed” response from the NICS or
the expiration of three business days,
whichever occurs first.

Denied means denial of a firearm
transfer based on a NICS response
indicating one or more matching records
were found providing information
demonstrating that receipt of a firearm
by a prospective transferee would
violate 18 U.S.C. 922 or state law.

Denying agency means a POC or the
NICS Operations Center, whichever
determines that information in the NICS
indicates that the transfer of a firearm to
a person would violate Federal or state
law, based on a background check.

Dial-up access means any routine
access through commercial switched
circuits on a continuous or temporary
basis.

Federal agency means any authority
of the United States that is an “Agency”’
under 44 U.S.C. 3502(1), other than
those considered to be independent
regulatory agencies, as defined in 44
U.S.C. 3502(10).

FFL (federal firearms licensee) means
a person licensed by the ATF as a
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manufacturer, dealer, or importer of
firearms.

Firearm has the same meaning as in
18 U.S.C. 921(a)(3).

Licensed dealer means any person
defined in 27 CFR 178.11.

Licensed importer has the same
meaning as in 27 CFR 178.11.

Licensed manufacturer has the same
meaning as in 27 CFR 178.11.

NCIC (National Crime Information
Center) means the nationwide
computerized information system of
criminal justice data established by the
FBI as a service to local, state, and
Federal criminal justice agencies.

NICS means the National Instant
Criminal Background Check System,
which an FFL must, with limited
exceptions, contact for information on
whether receipt of a firearm by a person
who is not licensed under 18 U.S.C. 923
would violate Federal or state law.

NICS Index means the database, to be
managed by the FBI, containing
information provided by Federal and
state agencies about persons prohibited
under Federal law from receiving or
possessing a firearm. The NICS Index is
separate and apart from the NCIC and
the Interstate Identification Index (111).

NICS Operations Center means the
unit of the FBI that receives telephone
or electronic inquiries from FFLs to
perform background checks, makes a
determination based upon available
information as to whether the receipt or
transfer of a firearm would be in
violation of Federal or state law,
researches criminal history records,
tracks and finalizes appeals, and
conducts audits of system use.

NICS Operations Center’s regular
business hours means the hours of 9:00
a.m. to 2:00 a.m., Eastern Time, seven
days a week.

NICS Representative means a person
who receives telephone inquiries to the
NICS Operations Center from FFLs
requesting background checks and
provides a response as to whether the
receipt or transfer of a firearm may
proceed or is delayed.

NRI (NICS Record Identifier) means
the system-generated unique number
associated with each record in the NICS
Index.

NTN (NICS Transaction Number)
means the unique number that will be
assigned to each valid background
check inquiry received by the NICS. Its
primary purpose will be to provide a
means of associating inquiries to the
NICS with the responses provided by
the NICS to the FFLs.

ORI (Originating Agency ldentifier)
means a nine-character identifier
assigned by the FBI to an agency that
has met the established qualifying

criteria for ORI assignment to identify
the agency in transactions on the NCIC
System.

Originating Agency means an agency
that provides a record to a database
checked by the NICS.

POC (Point of Contact) means a state
or local law enforcement agency serving
as an intermediary between an FFL and
the federal databases checked by the
NICS. A POC will receive NICS
background check requests from FFLs,
check state or local record systems,
perform NICS inquiries, determine
whether matching records provide
information demonstrating that an
individual is disqualified from
possessing a firearm under Federal or
state law, and respond to FFLs with the
results of a NICS background check. A
POC will be an agency with express or
implied authority to perform POC duties
pursuant to state statute, regulation, or
executive order.

Proceed means a NICS response
indicating that the information available
to the system at the time of the response
did not demonstrate that transfer of the
firearm would violate federal or state
law. A “Proceed” response would not
relieve an FFL from compliance with
other provisions of Federal or state law
that may be applicable to firearms
transfers. For example, under 18 U.S.C.
922(d), an FFL may not lawfully transfer
a firearm if he or she knows or has
reasonable cause to believe that the
prospective recipient is prohibited by
law from receiving or possessing a
firearm.

Record means any item, collection, or
grouping of information about an
individual that is maintained by an
agency, including but not limited to
information that disqualifies the
individual from receiving a firearm, and
that contains his or her name or other
personal identifiers.

STN (State-Assigned Transaction
Number) means a unique number that
may be assigned by a POC to a valid
background check inquiry.

System means the National Instant
Criminal Background Check System
(NICS).

§25.3 System information.

(a) There is established at the FBI a
National Instant Criminal Background
Check System.

(b) The system will be based at the
Federal Bureau of Investigation, 1000
Custer Hollow Road, Clarksburg, West
Virginia 26306-0147.

(c) The system manager and address
are: Director, Federal Bureau of
Investigation, J. Edgar Hoover F.B.1.
Building, 935 Pennsylvania Avenue,
NW, Washington, D.C. 20535.

§25.4 Record source categories.

It is anticipated that most records in
the NICS Index will be obtained from
Federal agencies. It is also anticipated
that a limited number of authorized
state and local law enforcement
agencies will voluntarily contribute
records to the NICS Index. Information
in the NCIC and Il systems that will be
searched during a background check has
been or will be contributed voluntarily
by Federal, state, local, and
international criminal justice agencies.

§25.5 Validation and data integrity of
records in the system.

(a) The FBI will be responsible for
maintaining data integrity during all
NICS operations that are managed and
carried out by the FBI. This
responsibility includes:

(1) Ensuring the accurate adding,
canceling, or modifying of NICS Index
records supplied by Federal agencies;

(2) Automatically rejecting any
attempted entry of records into the NICS
Index that contain detectable invalid
data elements;

(3) Automatic purging of records in
the NICS Index after they are on file for
a prescribed period of time; and

(4) Quality control checks in the form
of periodic internal audits by FBI
personnel to verify that the information
provided to the NICS Index remains
valid and correct.

(b) Each data source will be
responsible for ensuring the accuracy
and validity of the data it provides to
the NICS Index and will immediately
correct any record determined to be
invalid or incorrect.

§25.6 Accessing records in the system.

(a) FFLs may initiate a NICS
background check only in connection
with a proposed firearm transfer as
required by the Brady Act. FFLs are
strictly prohibited from initiating a
NICS background check for any other
purpose. The process of accessing the
NICS for the purpose of conducting a
NICS background check is initiated by
an FFL’s contacting the FBI NICS
Operations Center (by telephone or
electronic dial-up access) or a POC.
FFLs in each state will be advised by the
ATF whether they are required to
initiate NICS background checks with
the NICS Operations Center or a POC
and how they are to do so.

(b) Access to the NICS through the FBI
NICS Operations Center. FFLs may
contact the NICS Operations Center by
use of a toll-free telephone number, only
during its regular business hours. In
addition to telephone access, toll-free
electronic dial-up access to the NICS
will be provided to FFLs after the
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beginning of the NICS operation. FFLs
with electronic dial-up access will be
able to contact the NICS 24 hours each
day, excluding scheduled and
unscheduled downtime.

(c)(1) The FBI NICS Operations
Center, upon receiving an FFL
telephone or electronic dial-up request
for a background check, will:

(i) Verify the FFL Number and code
word;

(ii) Assign a NICS Transaction
Number (NTN) to a valid inquiry and
provide the NTN to the FFL;

(iii) Search the relevant databases
(i.e., NICS Index, NCIC, IlI) for any
matching records; and

(iv) Provide the following NICS
responses based upon the consolidated
NICS search results to the FFL that
requested the background check:

(A) “Proceed” response, if no
disqualifying information was found in
the NICS Index, NCIC, or IlI.

(B) “‘Delayed” response, if the NICS
search finds a record that requires more
research to determine whether the
prospective transferee is disqualified
from possessing a firearm by Federal or
state law. A “Delayed” response to the
FFL indicates that the firearm transfer
should not proceed pending receipt of a
follow-up “Proceed’ response from the
NICS or the expiration of three business
days (exclusive of the day on which the
query is made), whichever occurs first.
(Example: An FFL requests a NICS
check on a prospective firearm
transferee at 9:00 a.m. on Friday and
shortly thereafter receives a “‘Delayed”
response from the NICS. If state offices
in the state in which the FFL is located
are closed on Saturday and Sunday and
open the following Monday, Tuesday,
and Wednesday, and the NICS has not
yet responded with a “Proceed” or
“Denied” response, the FFL may
transfer the firearm at 12:01 a.m.
Thursday.)

(C) “Denied” response, when at least
one matching record is found in either
the NICS Index, NCIC, or Il that
provides information demonstrating that
receipt of a firearm by the prospective
transferee would violate 18 U.S.C. 922
or state law. The “Denied’ response
will be provided to the requesting FFL
by the NICS Operations Center during
its regular business hours.

(2) None of the responses provided to
the FFL under paragraph (c)(1) of this
section will contain any of the
underlying information in the records
checked by the system.

(d) Access to the NICS through POCs.
In states where a POC is designated to
process background checks for the
NICS, FFLs will contact the POC to
initiate a NICS background check. Both

ATF and the POC will notify FFLs in
the POC'’s state of the means by which
FFLs can contact the POC. The NICS
will provide POCs with electronic
access to the system virtually 24 hours
each day through the NCIC
communication network. Upon
receiving a request for a background
check from an FFL, a POC will:

(1) Verify the eligibility of the FFL
either by verification of the FFL number
or an alternative POC-verification
system;

(2) Enter a purpose code indicating
that the query of the system is for the
purpose of performing a NICS
background check in connection with
the transfer of a firearm; and (3)
Transmit the request for a background
check via the NCIC interface to the
NICS.

(e) Upon receiving a request for a
NICS background check, POCs may also
conduct a search of available files in
state and local law enforcement and
other relevant record systems, and may
provide a unique State-Assigned
Transaction Number (STN) to a valid
inquiry for a background check.

(f) When the NICS receives an inquiry
from a POC, it will search the relevant
databases (i.e., NICS Index, NCIC, II) for
any matching record(s) and will provide
an electronic response to the POC. This
response will consolidate the search
results of the relevant databases and
will include the NTN. The following
types of responses may be provided by
the NICS to a state or local agency
conducting a background check:

(1) No record response, if the NICS
determines, through a complete search,
that no matching record exists.

(2) Partial response, if the NICS has
not completed the search of all of its
records. This response will indicate the
databases that have been searched (i.e.,
111, NCIC, and/or NICS Index) and the
databases that have not been searched.
It will also provide any potentially
disqualifying information found in any
of the databases searched. A follow-up
response will be sent as soon as all the
relevant databases have been searched.
The follow-up response will provide the
complete search results.

(3) Single matching record response,
if all records in the relevant databases
have been searched and one matching
record was found.

(4) Multiple matching record
response, if all records in the relevant
databases have been searched and more
than one matching record was found.

(9) Generally, based on the response(s)
provided by the NICS, and other
information available in the state and
local record systems, a POC will:

(1) Confirm any matching records;
and

(2) Notify the FFL that the transfer
may proceed, is delayed pending further
record analysis, or is denied. “Proceed”
notifications made within three
business days will be accompanied by
the NTN or STN traceable to the NTN.
The POC may or may not provide a
transaction number (NTN or STN) when
notifying the FFL of a ““Denied”
response.

(h) In cases where a transfer is denied
by a POC, the POC should provide a
denial notification to the NICS. This
denial notification will include the
name of the person who was denied a
firearm and the NTN. The information
provided in the denial notification will
be maintained in the NICS Audit Log
described in § 25.9(b). This notification
may be provided immediately by
electronic message to the NICS (i.e., at
the time the transfer is denied) or as
soon thereafter as possible. If a denial
notification is not provided by a POC,
the NICS will assume that the transfer
was allowed and will destroy its records
regarding the transfer in accordance
with the procedures detailed in §25.9.

(i) Response recording. FFLs are
required to record the system response,
whether provided by the FBI NICS
Operations Center or a POC, on the
appropriate ATF form for audit and
inspection purposes, under 27 CFR part
178 recordkeeping requirements. The
FBI NICS Operations Center response
will always include an NTN and
associated ““Proceed,” “Delayed,” or
“Denied” determination. POC responses
may vary as discussed in paragraph (g)
of this section. In these instances, FFLs
will record the POC response, including
any transaction number and/or
determination.

(i) Access to the NICS Index for
purposes unrelated to NICS background
checks required by the Brady Act.
Access to the NICS Index for purposes
unrelated to NICS background checks
pursuant to 18 U.S.C. 922(t) shall be
limited to uses for the purpose of:

(1) Providing information to Federal,
state, or local criminal justice agencies
in connection with the issuance of a
firearm-related or explosives-related
permit or license, including permits or
licenses to possess, acquire, or transfer
a firearm, or to carry a concealed
firearm, or to import, manufacture, deal
in, or purchase explosives; or

(2) Responding to an inquiry from the
ATF in connection with a civil or
criminal law enforcement activity
relating to the Gun Control Act (18
U.S.C. Chapter 44) or the National
Firearms Act (26 U.S.C. Chapter 53).
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§25.7 Querying records in the system.

(a) The following search descriptors
will be required in all queries of the
system for purposes of a background
check:

(1) Name;

(2) Sex;

(3) Race;

(4) Complete date of birth; and

(5) State of residence.

(b) A unique numeric identifier may
also be provided to search for additional
records based on exact matches by the
numeric identifier. Examples of unique
numeric identifiers for purposes of this
system are: Social Security number (to
comply with Privacy Act requirements,
a Social Security number will not be
required by the NICS to perform any
background check) and miscellaneous
identifying numbers (e.g., military
number or number assigned by Federal,
state, or local authorities to an
individual’s record). Additional
identifiers that may be requested by the
system after an initial query include
height, weight, eye and hair color, and
place of birth. At the option of the
querying agency, these additional
identifiers may also be included in the
initial query of the system.

§25.8 System safeguards.

(a) Information maintained in the
NICS Index is stored electronically for
use in an FBI computer environment.
The NICS central computer will reside
inside a locked room within a secure
facility. Access to the facility will be
restricted to authorized personnel who
have identified themselves and their
need for access to a system security
officer.

(b) Access to data stored in the NICS
is restricted to duly authorized agencies.
The security measures listed in
paragraphs (c) through (f) of this section
are the minimum to be adopted by all
POCs and data sources having access to
the NICS.

(c) State or local law enforcement
agency computer centers designated by
a Control Terminal Agency as POCs
shall be authorized NCIC users and shall
observe all procedures set forth in the
NCIC Security Policy of 1992 when
processing NICS background checks.
The responsibilities of the Control
Terminal Agencies and the computer
centers include the following:

(1) The criminal justice agency
computer site must have adequate
physical security to protect against any
unauthorized personnel gaining access
to the computer equipment or to any of
the stored data.

(2) Since personnel at these computer
centers can have access to data stored in
the NICS, they must be screened

thoroughly under the authority and
supervision of a state Control Terminal
Agency. This authority and supervision
may be delegated to responsible
criminal justice agency personnel in the
case of a satellite computer center being
serviced through a state Control
Terminal Agency. This screening will
also apply to non-criminal justice
maintenance or technical personnel.

(3) All visitors to these computer
centers must be accompanied by staff
personnel at all times.

(4) POCs utilizing a state/NCIC
terminal to access the NICS must have
the proper computer instructions
written and other built-in controls to
prevent data from being accessible to
any terminals other than authorized
terminals.

(5) Each state Control Terminal
Agency shall build its data system
around a central computer, through
which each inquiry must pass for
screening and verification.

(d) Authorized state agency remote
terminal devices operated by POCs and
having access to the NICS must meet the
following requirements:

(1) POCs and data sources having
terminals with access to the NICS must
physically place these terminals in
secure locations within the authorized
agency;

(2) The agencies having terminals
with access to the NICS must screen
terminal operators and must restrict
access to the terminals to a minimum
number of authorized employees; and

(3) Copies of NICS data obtained from
terminal devices must be afforded
appropriate security to prevent any
unauthorized access or use.

(e) FFL remote terminal devices may
be used to transmit queries to the NICS
via electronic dial-up access. The
following procedures will apply to such
queries:

(1) The NICS will incorporate a
security authentication mechanism that
performs FFL dial-up user
authentication before network access
takes place;

(2) The proper use of dial-up circuits
by FFLs will be included as part of the
periodic audits by the FBI; and

(3) All failed authentications will be
logged by the NICS and provided to the
NICS security administrator.

(f) FFLs may use the telephone to
transmit queries to the NICS, in
accordance with the following
procedures:

(1) FFLs may contact the NICS
Operations Center during its regular
business hours by a telephone number
provided by the FBI;

(2) FFLs will provide the NICS
Representative with their FFL Number

and code word, the type of sale, and the
name, sex, race, date of birth, and state
of residence of the prospective buyer;
and

(3) The NICS will verify the FFL
Number and code word before
processing the request.

(9) The following precautions will be
taken to help ensure the security and
privacy of NICS information when FFLs
contact the NICS Operations Center:

(1) Access will be restricted to the
initiation of a NICS background check
in connection with the proposed
transfer of a firearm.

(2) The NICS Representative will only
provide a response of “Proceed’ or
“Delayed” (with regard to the
prospective firearms transfer), and will
not provide the details of any record
information about the transferee. In
cases where potentially disqualifying
information is found in response to an
FFL query, the NICS Representative will
provide a “‘Delayed” response to the
FFL. Follow-up “Proceed” or “Denied”
responses will be provided by the NICS
Operations Center during its regular
business hours.

(3) The FBI will periodically monitor
telephone inquiries to ensure proper use
of the system.

(h) All transactions and messages sent
and received through electronic access
by POCs and FFLs will be automatically
logged in the NICS Audit Log described
in § 25.9(b). Information in the NICS
Audit Log will include initiation and
termination messages, failed
authentications, and matching records
located by each search transaction.

(i) The FBI will monitor and enforce
compliance by NICS users with the
applicable system security requirements
outlined in the NICS POC Guidelines
and the NICS FFL Manual (available
from the NICS Operations Center,
Federal Bureau of Investigation, 1000
Custer Hollow Road, Clarksburg, West
Virginia 26306-0147).

§25.9 Retention and destruction of
records in the system.

(a) The NICS will retain NICS Index
records that indicate that receipt of a
firearm by the individuals to whom the
records pertain would violate Federal or
state law. The NICS will retain such
records indefinitely, unless they are
canceled by the originating agency. In
cases where a firearms disability is not
permanent, e.g., a disqualifying
restraining order, the NICS will
automatically purge the pertinent record
when it is no longer disqualifying.
Unless otherwise removed, records
contained in the NCIC and Il files that
are accessed during a background check
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will remain in those files in accordance
with established policy.

(b) The FBI will maintain an
automated NICS Audit Log of all
incoming and outgoing transactions that
pass through the system.

(1) The Audit Log will record the
following information: type of
transaction (inquiry or response), line
number, time, date of inquiry, header,
message key, ORI, and inquiry/response
data (including the name and other
identifying information about the
prospective transferee and the NTN). In
cases of allowed transfers, all
information in the Audit Log related to
the person or the transfer, other than the
NTN assigned to the transfer and the
date the number was assigned, will be
destroyed after not more than six
months after the transfer is allowed.
Audit Log records relating to denials
will be retained for 10 years, after which
time they will be transferred to a
Federal Records Center for storage. The
NICS will not be used to establish any
system for the registration of firearms,
firearm owners, or firearm transactions
or dispositions, except with respect to
persons prohibited from receiving a
firearm by 18 U.S.C. 922 (g) or (n) or by
state law.

(2) The Audit Log will be used to
analyze system performance, assist
users in resolving operational problems,
support the appeals process, or support
audits of the use of the system. Searches
may be conducted on the Audit Log by
time frame, i.e., by day or month, or by
a particular state or agency. Information
in the Audit Log pertaining to allowed
transfers may only be used by the FBI
for the purpose of conducting audits of
the use and performance of the NICS.
Such information, however, may be
retained and used as long as needed to
pursue cases of identified misuse of the
system. The NICS, including the NICS
Audit Log, may not be used by any
department, agency, officer, or
employee of the United States to
establish any system for the registration
of firearms, firearm owners, or firearm
transactions or dispositions. The Audit
Log will be monitored and reviewed on
a regular basis to detect any possible
misuse of the NICS data.

(c) The following records in the FBI-
operated terminals of the NICS will be
subject to the Brady Act’s requirements
for destruction:

(1) All inquiry and response messages
(regardless of media) relating to a
background check that results in an
allowed transfer; and

(2) All information (regardless of
media) contained in the NICS Audit Log
relating to a background check that
results in an allowed transfer.

(d) The following records of state and
local law enforcement units serving as
POCs will be subject to the Brady Act’s
requirements for destruction:

(1) All inquiry and response messages
(regardless of media) relating to the
initiation and result of a check of the
NICS that allows a transfer that are not
part of a record system created and
maintained pursuant to independent
state law regarding firearms
transactions; and

(2) All other records relating to the
person or the transfer created as a result
of a NICS check that are not part of a
record system created and maintained
pursuant to independent state law
regarding firearms transactions.

§25.10 Correction of erroneous system
information.

(a) An individual may request the
reason for the denial from the agency
that conducted the check of the NICS
(the “denying agency,”” which will be
either the FBI or the state or local law
enforcement agency serving as a POC).
The FFL will provide to the denied
individual the name and address of the
denying agency and the unique
transaction number (NTN or STN)
associated with the NICS background
check. The request for the reason for the
denial must be made in writing to the
denying agency. (POCs at their
discretion may waive the requirement
for a written request.)

(b) The denying agency will respond
to the individual with the reasons for
the denial within five business days of
its receipt of the individual’s request.
The response should indicate whether
additional information or documents are
required to support an appeal, such as
fingerprints in appeals involving
questions of identity (i.e., a claim that
the record in question does not pertain
to the individual who was denied).

(c) If the individual wishes to
challenge the accuracy of the record
upon which the denial is based, or if the
individual wishes to assert that his or
her rights to possess a firearm have been
restored, he or she may make
application first to the denying agency,
i.e., either the FBI or the POC. If the
denying agency is unable to resolve the
appeal, the denying agency will so
notify the individual and shall provide
the name and address of the agency that
originated the document containing the
information upon which the denial was
based. The individual may then apply
for correction of the record directly to
the agency from which it originated. If
the record is corrected as a result of the
appeal to the originating agency, the
individual may so notify the denying
agency, which will, in turn, verify the

record correction with the originating
agency (assuming the originating agency
has not already notified the denying
agency of the correction) and take all
necessary steps to correct the record in
the NICS.

(d) As an alternative to the above
procedure where a POC was the denying
agency, the individual may elect to
direct his or her challenge to the
accuracy of the record, in writing, to the
FBI, NICS Operations Center, Criminal
Justice Information Services Division,
1000 Custer Hollow Road, Module C-3,
Clarksburg, West Virginia 26306—-0147.
Upon receipt of the information, the FBI
will investigate the matter by contacting
the POC that denied the transaction or
the data source. The FBI will request the
POC or the data source to verify that the
record in question pertains to the
individual who was denied, or to verify
or correct the challenged record. The
FBI will consider the information it
receives from the individual and the
response it receives from the POC or the
data source. If the record is corrected as
a result of the challenge, the FBI shall
so notify the individual, correct the
erroneous information in the NICS, and
give notice of the error to any Federal
department or agency or any state that
was the source of such erroneous
records.

(e) Upon receipt of notice of the
correction of a contested record from the
originating agency, the FBI or the
agency that contributed the record shall
correct the data in the NICS and the
denying agency shall provide a written
confirmation of the correction of the
erroneous data to the individual for
presentation to the FFL. If the appeal of
a contested record is successful and
thirty (30) days or less have transpired
since the initial check, and there are no
other disqualifying records upon which
the denial was based, the NICS will
communicate a “Proceed’ response to
the FFL. If the appeal is successful and
more than thirty (30) days have
transpired since the initial check, the
FFL must recheck the NICS before
allowing the sale to continue. In cases
where multiple disqualifying records
are the basis for the denial, the
individual must pursue a correction for
each record.

(f) An individual may also contest the
accuracy or validity of a disqualifying
record by bringing an action against the
state or political subdivision responsible
for providing the contested information,
or responsible for denying the transfer,
or against the United States, as the case
may be, for an order directing that the
contested information be corrected or
that the firearm transfer be approved.
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§25.11 Prohibited activities and penalties.

(a) State or local agencies, FFLs, or
individuals violating this subpart A
shall be subject to a fine not to exceed
$10,000 and subject to cancellation of
NICS inquiry privileges.

(b) Misuse or unauthorized access
includes, but is not limited to, the
following:

(1) State or local agencies’, FFLs’, or
individuals’ purposefully furnishing
incorrect information to the system to
obtain a “Proceed’ response, thereby
allowing a firearm transfer;

(2) State or local agencies’, FFLs’, or
individuals’ purposefully using the
system to perform a check for
unauthorized purposes; and

(3) Any unauthorized person’s
accessing the NICS.

Dated: October 27, 1998.
Janet Reno,
Attorney General.
[FR Doc. 98-29109 Filed 10-29-98; 8:45 am)]
BILLING CODE 4410-06—-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Public Health Service

42 CFR Part 68a
RIN 0925-AA09

National Institutes of Health Clinical
Research Loan Repayment Program
for Individuals from Disadvantaged

Backgrounds

AGENCY: National Institutes of Health,
HHS.

ACTION: Final rule.

SUMMARY: The National Institutes of
Health (NIH) is issuing regulations to
implement provisions of the Public
Health Service Act authorizing the NIH
Clinical Research Loan Repayment
Program for Individuals from
Disadvantaged Backgrounds. The
purpose of the program is the
recruitment and retention of highly
qualified health professionals, who are
from disadvantaged backgrounds, to
conduct clinical research as employees
of the NIH by providing repayment of
qualified educational loans.

EFFECTIVE DATE: This final rule is
effective on November 30, 1998.

FOR FURTHER INFORMATION CONTACT: Jerry
Moore, NIH Regulations Officer, Office
of Management Assessment, 6011
Executive Blvd., Suite 601, MSC 7669,
Rockville, MD 20852; telephone 301—
496-4607 (not a toll-free number); Fax
301-402-0169; or E-mail
(jm40z@nih.gov). For program

information contact: Marc S. Horowitz,
telephone 301-402-5666 (not a toll-free
number).

SUPPLEMENTARY INFORMATION: The NIH
Revitalization Act of 1993 (Pub. L. 103—
43) was enacted June 10, 1993, adding
section 487E of the Public Health
Service (PHS) Act, 42 U.S.C. 288-5.
Section 487E authorizes the Secretary to
carry out a program of entering into
contracts with appropriately qualified
health professionals from disadvantaged
backgrounds with substantial
educational loan debt relative to
income. Under such contracts, qualified
health professionals agree to conduct
clinical research as NIH employees for
a minimum of two years, in
consideration of the Federal
Government agreeing to repay a
maximum of $20,000 annually of the
principal and the interest of the
educational loans of such health
professionals. This program is known as
the NIH Clinical Research Loan
Repayment Program for Individuals
from Disadvantaged Backgrounds. The
NIH is amending title 42 of the Code of
Federal Regulations by adding a new
part 68a to govern the administration of
this loan repayment program.

The regulations specify the scope and
purpose of the program, who is eligible
to apply, how individuals apply to
participate in the program, how
participants are selected, and the terms
and conditions of the program.

The NIH announced its plans to issue
the regulations in a notice of proposed
rulemaking (NPRM) published in the
Federal Register, February 10, 1997 (62
FR 5953). The NPRM provided for a 60-
day comment period. The NIH received
no comments. Consequently, the final
regulations are the same as those
originally proposed in February 1997,
except for an editorial change reflecting
the NIH Medical Board’s change of
name to the **Medical Executive
Committee.”

The following is provided as public
information.

Executive Order 12866

Executive Order 12866 requires that
all regulatory actions reflect
consideration of the costs and benefits
they generate, and that they meet certain
standards, such as avoiding the
imposition of unnecessary burdens on
the affected public. If a regulatory action
is deemed to fall within the scope of the
definition of the term “‘significant
regulatory action” contained in section
3(f) of the Order, pre-publication review
by the Office of Management and
Budget’s Office of Information and
Regulatory Affairs (OIRA) is necessary.
This final rule has been reviewed under

Executive Order 12866 by OIRA and has
been deemed not significant.

Regulatory Flexibility Act

The Regulatory Flexibility Act
requires that regulatory actions be
analyzed to determine whether they
create a significant impact on a
substantial number of small entities. |
certify that this final rule will not have
any such impact.

Paperwork Reduction Act

This final rule does not contain any
information collection requirements
which are subject to Office of
Management and Budget (OMB)
approval under the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35). The application forms used
by the NIH Clinical Research Loan
Repayment Program for Individuals
from Disadvantaged Backgrounds have
been reviewed and approved by OMB
under OMB No. 0925-0361 (expires
September 30, 1998).

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance numbered program affected
by the proposed regulation is:

93.220—NIH Clinical Research Loan
Repayment Program for Individuals
from Disadvantaged Backgrounds

List of Subjects in 42 CFR Part 68a

Health—clinical research, medical
research; Loan programs—health.

Dated: September 18, 1998.
Harold Varmus,
Director, National Institutes of Health.

For the reasons presented in the
preamble, title 42 of the Code of Federal
Regulations is amended by adding a
new part 68a to read as set forth below.

PART 68a—NATIONAL INSTITUTES OF
HEALTH (NIH) CLINICAL RESEARCH
LOAN REPAYMENT PROGRAM FOR
INDIVIDUALS FROM DISADVANTAGED
BACKGROUNDS (CR-LRP)

Sec.

68a.1 What is the scope and purpose of the
NIH Clinical Research Loan Repayment
Program for Individuals from
Disadvantaged Backgrounds (CR-LRP)?

68a.2 Definitions.

68a.3 Who is eligible to apply?

68a.4 Who is eligible to participate?

68a.5 Who is ineligible to participate?

68a.6 How do individuals apply to
participate in the CR-LRP?

68a.7 How are applicants selected to
participate in the CR-LRP?

68a.8 What does the CR-LRP provide to
participants?

68a.9 What loans qualify for repayment?

68a.10 What does an individual have to do
in return for loan repayments received
under the CR-LRP?
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68a.11 How does an individual receive loan
repayments beyond the initial two-year
contract?

68a.12 What will happen if an individual
does not comply with the terms and
conditions of participation in the CR—
LRP?

68a.13 Under what circumstances can the
service or payment obligation be
canceled, waived, or suspended?

68a.14 When can a CR—LRP payment
obligation be discharged in bankruptcy?

68a.15 Additional conditions.

68a.16 What other regulations and statutes
apply?

Authority: 42 U.S.C. 288-5.

§68a.1 What is the scope and purpose of
the NIH Clinical Research Loan Repayment
Program for Individuals from
Disadvantaged Backgrounds (CR-LRP)?

This part applies to the award of
educational loan payments under the
NIH Clinical Research Loan Repayment
Program for Individuals from
Disadvantaged Backgrounds (CR-LRP)
authorized by section 487E of the Public
Health Service Act (42 U.S.C. 288-5).
The purpose of this program is to recruit
and retain appropriately qualified
health professionals, who are from
disadvantaged backgrounds and have
substantial educational debt relative to
income, to conduct clinical research as
NIH employees.

§68a.2 Definitions.

As used in this part:

Act means the Public Health Service
Act, as amended (42 U.S.C. 201 et seq.).
Applicant means an individual who
applies to, and meets the eligibility

criteria for the CR-LRP.

Approved clinical research means
clinical research approved by the
Clinical Research Loan Repayment
Committee.

Clinical privileges means the
delineation of privileges for patient care
granted to qualified health professionals
by the NIH Medical Executive
Committee or other appropriate
credentialing board.

Clinical research means activities
which qualify for inclusion as clinical
research in the CR-LRP as determined
by the Clinical Research Loan
Repayment Committee.

Clinical Research Loan Repayment
Committee (CR-LRC) means the
scientific board assembled to review,
rank, and approve or disapprove
Clinical Research Loan Repayment
Program applications. The CR-LRC is
composed of NIH scientific staff and co-
chaired by the Associate Director for
Clinical Research, NIH, and the
Associate Director for Research on
Minority Health, NIH. Members are
nominated by the Deputy Director,
Intramural Research, NIH, and the co-

chairs, and appointed by the Director,
NIH.

Clinical Research Loan Repayment
Program (CR-LRP or Program) means
the NIH Clinical Research Loan
Repayment Program for Individuals
from Disadvantaged Backgrounds
authorized by section 487E of the Act,
as amended.

Clinical Research Loan Repayment
Program (CR-LRP or Program) contract
refers to the agreement, which is signed
by an applicant and the Secretary,
wherein the applicant from a
disadvantaged background agrees to
engage in clinical research as an
employee of the NIH and the Secretary
agrees to repay qualified educational
loans for a prescribed period as
specified in this part.

Clinical researcher means an NIH
employee with clinical privileges who is
conducting approved clinical research.

Commercial loans means loans made
by banks, credit unions, savings and
loan associations, not-for-profit
organizations, insurance companies,
schools, and other financial or credit
institutions which are subject to
examination and supervision in their
capacity as lending institutions by an
agency of the United States or of the
State in which the lender has its
principal place of business.

Current payment status means that a
qualified educational loan is not past
due in its payment schedule as
determined by the lending institution.

Debt threshold refers to the minimum
amount of qualified educational debt an
individual must have, on his/her
program eligibility date, in order to be
eligible for Program benefits and, for
purposes of eligibility under this part,
debt threshold means that the qualified
educational debt must equal or exceed
20 percent of an individual’s annual
NIH salary on his/her program
eligibility date.

Educational expenses means the cost
of the health professional’s education,
including the tuition expenses and other
educational expenses such as fees,
books, supplies, educational equipment
and materials, and laboratory expenses.

Government loans means loans made
by Federal, State, county, or city
agencies which are authorized by law to
make such loans.

Individual from disadvantaged
background means an individual who:

(1) Comes from an environment that
inhibited the individual from obtaining
the knowledge, skill and ability required
to enroll in and graduate from a health
professions school; or

(2) Comes from a family with an
annual income below a level based on
low-income thresholds according to

family size published by the U.S.
Bureau of the Census, adjusted annually
for changes in the Consumer Price
Index, and adjusted by the Secretary for
use in all health professions programs.
The Secretary periodically publishes
these income levels in the Federal
Register.

Institute, Center, or Agency (ICA)
means an institute, center, or agency of
the National Institutes of Health.

Living expenses means the reasonable
cost of room and board, transportation
and commuting costs, and other
reasonable costs incurred during an
individual’s attendance at an
educational institution.

Participant means an individual
whose application to the CR-LRP has
been approved and whose Program
contract has been executed by the
Secretary.

Program means the NIH Clinical
Research Loan Repayment Program for
Individuals from Disadvantaged
Backgrounds.

Program eligibility date means the
date on which an individual’s Program
contract is executed by the Secretary
and that individual is engaged in
approved clinical research as an
employee of the NIH.

Qualified educational loans and
interest/debt include Government and
commercial educational loans and
interest for:

(1) Undergraduate, graduate, and
health professional school tuition
expenses;

(2) Other reasonable educational
expenses required by the school(s)
attended, including fees, books,
supplies, educational equipment and
materials, and laboratory expenses; and
(3) reasonable living expenses,
including the cost of room and board,
transportation and commuting costs,
and other reasonable living expenses
incurred.

Reasonable educational and living
expenses means those educational and
living expenses which are equal to or
less than the sum of the school’s
estimated standard student budget for
educational and living expenses for the
degree program and for the year(s)
during which the participant was
enrolled in school. If there is no
standard budget available from the
school or if the participant requests
repayment for educational and living
expenses which exceed the standard
student budget, reasonableness of
educational and living expenses
incurred must be substantiated by
additional contemporaneous
documentation, as determined by the
Secretary.
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Repayable debt means the portion, as
established by the Secretary, of an
individual’s total qualified educational
debt relative to the NIH salary, which
can be paid by the CR-LRP.
Specifically, qualifying educational debt
amounts in excess of 50 percent of the
debt threshold will be considered for
repayment.

Salary means base pay plus quarters,
subsistence, and variable housing
allowances, if applicable.

School means undergraduate,
graduate, and health professions schools
which are accredited by a body or
bodies recognized for accreditation
purposes by the Secretary of Education.

Secretary means the Secretary of
Health and Human Services and any
other officer or employee of the
Department of Health and Human
Services to whom the authority
involved has been delegated.

Service means the Public Health
Service.

State means one of the fifty States, the
District of Columbia, the
Commonwealth of Puerto Rico, the
Northern Mariana Islands, the U.S.
Virgin Islands, Guam, American Samoa,
and the Trust Territory of the Pacific
Islands (the Federated States of
Micronesia, the Republic of the
Marshall Islands, and the Republic of
Palau).

Withdrawal means a request by a
participant, prior to the Program making
payments on his or her behalf, for
withdrawal from Program participation.
A withdrawal is without penalty to the
participant and without obligation to
the Program.

§68a.3 Who is eligible to apply?

To be eligible to apply to the CR-LRP,
an individual must be a citizen,
national, or permanent resident of the
United States; hold a M.D., Ph.D., D.O,,
D.D.S., D.M.D., A.D.N./B.S.N., or
equivalent degree; have, on his/her
program eligibility date, qualified
educational debt equal to or in excess of
the debt threshold; and be an individual
from a disadvantaged background.

§68a.4 Who is eligible to participate?

To be eligible to participate in the
CR-LRP, an applicant must have the
recommendation of the employing ICA
Scientific Program Director, the
concurrence of the employing ICA
Director, and the approval of the CR—
LRC. Since participation in the Program
is contingent, in part, upon employment
with NIH, a Program contract may not
be awarded to an applicant until an
employment commitment has been
made by the employing ICA Personnel
Department.

§68a.5 Who is ineligible to participate?

The following individuals are
ineligible for CR—LRP participation:

(a) Persons who are not eligible
applicants as specified under section
68a.3;

(b) Persons who owe an obligation of
health professional service to the
Federal Government, a State, or other
entity, unless a deferral is granted for
the length of his/her service obligation
under the CR-LRP. The following are
examples of programs which have a
service obligation: Physicians Shortage
Area Scholarship Program, National
Research Service Award Program,
Public Health Service Scholarship,
National Health Service Corps
Scholarship Program, Armed Forces
(Army, Navy, or Air Force) Professions
Scholarship Program, Indian Health
Service Scholarship Program, and the
NIH AIDS Research Loan Repayment
Program.

(c) Persons who are not NIH
employees, such as Intramural Research
Training Award (IRTA) recipients,
Visiting Fellows, National Research
Service Award (NRSA) recipients, Guest
Researchers or Special Volunteers, NIH-
National Research Council (NRC)
Biotechnology Research Associates
Program participants, and
Intergovernmental Personnel Act (IPA)
participants; or

(d) Persons who do not have clinical
privileges.

§68a.6 How do individuals apply to
participate in the CR-LRP?

An application for participation in the
CR-LRP shall be submitted to the NIH
office which is responsible for the
Program’s administration, in such form
and manner as the Secretary may
prescribe.

§68a.7 How are applicants selected to
participate in the CR-LRP?

To be selected for participation in the
CR-LRP, applicants must satisfy the
following requirements:

(a) Applicants must meet the
eligibility requirements specified in
§68a.3 and § 68a.4.

(b) Applicants must not be ineligible
for participation as specified in §68a.5.
(c) Applicants must be selected for
approval by the CR-LRC, based upon a

review of their applications.

8§68a.8 What does the CR-LRP provide to
participants?

(a) Loan repayments: For each year of
service the individual agrees to serve,
with a minimum of 2 years of obligated
service, the Secretary may pay up to
$20,000 per year of a participant’s
repayable debt.

(b) Under §68a.8(a), the Secretary will
make payments in the discharge of debt
to the extent appropriated funds are
available for these purposes.

§68a.9 What loans qualify for repayment?

(a) The CR-LRP will repay
participants’ lenders the principal,
interest, and related expenses of
qualified Government and commercial
educational loans obtained by
participants for the following:

(1) Undergraduate, graduate, and
health professional school tuition
expenses;

(2) Other reasonable educational
expenses required by the school(s)
attended, including fees, books,
supplies, educational equipment and
materials, and laboratory expenses; and

(3) Reasonable living expenses,
including the cost of room and board,
transportation and commuting costs,
and other living expenses as determined
by the Secretary.

(b) The following educational loans
are ineligible for repayment under the
CR-LRP:

(1) Loans obtained from other than a
government entity or commercial
lending institution;

(2) Loans for which contemporaneous
documentation is not available;

(3) Loans or portions of loans
obtained for educational or living
expenses which exceed the standard of
reasonableness as determined by the
participant’s standard school budget for
the year in which the loan was made,
and are not determined by the Secretary
to be reasonable based on additional
documentation provided by the
individual,

(4) Loans, financial debts, or service
obligations incurred under the following
programs: Physicians Shortage Area
Scholarship Program (Federal or State),
National Research Service Award
Program, Public Health and National
Health Service Corps Scholarship
Training Program, National Health
Service Corps Scholarship Program,
Armed Forces (Army, Navy, or Air
Force) Health Professions Scholarship
Program, Indian Health Service
Program, and similar programs, upon
determination by the Secretary, which
provide loans, scholarships, loan
repayments, or other awards in
exchange for a future service obligation;

(5) Any loan in default or not in a
current payment status;

(6) Loan amounts which participants
have paid or were due to have paid
prior to the program eligibility date; and

(7) Loans for which promissory notes
have been signed after the program
eligibility date.
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§68a.10 What does an individual have to
do in return for loan repayments received
under the CR-LRP?

Individuals must agree to be engaged
in approved clinical research, as
employees of the NIH, for a minimum
initial period of two consecutive years.

§68a.11 How does an individual receive
loan repayments beyond the initial two-year
contract?

An individual may apply for and the
Secretary may grant extension contracts
for one-year periods, if there is
sufficient debt remaining to be repaid
and the individual is engaged in
approved clinical research as an NIH
employee.

§68a.12 What will happen if an individual
does not comply with the terms and
conditions of participation in the CR-LRP?

(a) Absent withdrawal (see §68a.2) or
termination under paragraph (d) of this
section, any participant who fails to
complete the minimum two-year service
obligation required under the Program
contract will be considered to have
breached the contract and will be
subject to assessment of monetary
damages and penalties as follows:

(1) Participants who leave during the
first year of the initial contract are liable
for amounts already paid by the NIH on
behalf of the participant plus an amount
equal to $1,000 multiplied by the
number of months of the original service
obligation.

(2) Participants who leave during the
second year of the contract are liable for
amounts already paid by the NIH on
behalf of the participant plus $1,000 for
each unserved month.

(b) Payments of any amount owed
under paragraph (a) of this section shall
be made within one year of the
participant’s breach (or such longer
period as determined by the Secretary).

(c) Participants who sign a
continuation contract for any year
beyond the initial two-year period and
fail to complete the one-year period
specified are liable for the pro rata
amount of any benefits advanced
beyond the period of completed service.

(d) Terminations will not be
considered a breach of contract in cases
where such terminations are beyond the
control of the participant as follows:

(1) Terminations for cause or for
convenience of the Government will not
be considered a breach of contract and
monetary damages will not be assessed.

(2) Occasionally, a participant’s
research assignment may evolve and
change to the extent that the individual
is no longer engaged in approved
clinical research. Similarly, the research
needs and priorities of the ICA and/or
the NIH may change to the extent that

a determination is made that the health
professional’s skills may be better
utilized in a non-clinical research
assignment. Under these circumstances,
the following will apply:

(i) Program participation and benefits
will cease as of the date an individual
is no longer engaged in approved
clinical research; and

(if) Normally, job changes of this
nature will not be considered a breach
of contract on the part of either the NIH
or the participant. Based on the
recommendation of the ICA Director
and concurrence of the Secretary, the
participant will be released from the
remainder of his or her service
obligation without assessment of
monetary penalties. The participant in
this case will be permitted to retain all
Program benefits made or owed by NIH
on his/her behalf up to the date the
individual is no longer engaged in
approved clinical research, except the
pro rata amount of any benefits
advanced beyond the period of
completed service.

§68a.13 Under what circumstances can
the service or payment obligation be
canceled, waived, or suspended?

(a) Any obligation of a participant for
service or payment to the Federal
Government under this part will be
canceled upon the death of the
participant.

(b) The Secretary may waive or
suspend any service or payment
obligation incurred by the participant
upon request whenever compliance by
the participant:

(1) Is impossible,

(2) Would involve extreme hardship
to the participant, or

(3) If enforcement of the service or
payment obligation would be against
equity and good conscience.

(4) The Secretary may approve a
request for a suspension of the service
or payment obligations for a period of 1
year. A renewal of this suspension may
also be granted.

(c) Compliance by a participant with
a service or payment obligation will be
considered impossible if the Secretary
determines, on the basis of such
information and documentation as may
be required, that the participant suffers
from a physical or mental disability
resulting in the permanent inability of
the participant to perform the service or
other activities which would be

necessary to comply with the obligation.

(d) In determining whether to waive
or suspend any or all of the service or
payment obligations of a participant as
imposing an undue hardship and being
against equity and good conscience, the
Secretary, on the basis of such

information and documentation as may
be required, will consider:

(1) The participant’s present financial
resources and obligations;

(2) The participant’s estimated future
financial resources and obligations; and

(3) The extent to which the
participant has problems of a personal
nature, such as a physical or mental
disability or terminal illness in the
immediate family, which so intrude on
the participant’s present and future
ability to perform as to raise a
presumption that the individual will be
unable to perform the obligation
incurred.

§68a.14 When can a CR-LRP payment
obligation be discharged in bankruptcy?

Any payment obligation incurred
under 868a.12 may be discharged in
bankruptcy under Title 11 of the United
States Code only if such discharge is
granted after the expiration of the five-
year period beginning on the first date
that payment is required and only if the
bankruptcy court finds that a
nondischarge of the obligation would be
unconscionable.

§68a.15 Additional conditions.

When a shortage of funds exists,
participants may be funded partially, as
determined by the Secretary. However,
once a CR-LRP contract has been signed
by both parties, the Secretary will
obligate such funds as necessary to
ensure that sufficient funds will be
available to pay benefits for the duration
of the period of obligated service unless,
by mutual written agreement between
the Secretary and the applicant,
specified otherwise. Benefits will be
paid on a quarterly basis after each
service period unless specified
otherwise by mutual written agreement
between the Secretary and the
applicant. The Secretary may impose
additional conditions as deemed
necessary.

§68a.16 What other regulations and
statutes apply?

Several other regulations and statutes
apply to this part. These include, but are
not necessarily limited to:

Debt Collection Act of 1982, Pub. L. 97—
365 (5 U.S.C. 5514);

Fair Credit Reporting Act (15 U.S.C. 1681
et seq.);

Federal Debt Collection Procedures Act of
1990, Pub. L. 101-647 (28 U.S.C. 1); and
Privacy Act of 1974 (5 U.S.C. 552a).

[FR Doc. 98-29130 Filed 10-29-98; 8:45 am]
BILLING CODE 4140-01-P
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FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION: Final rule.

SUMMARY: Modified base (1% annual
chance) flood elevations are finalized
for the communities listed below. These
modified elevations will be used to
calculate flood insurance premium rates
for new buildings and their contents.
EFFECTIVE DATES: The effective dates for
these modified base flood elevations are
indicated on the following table and
revise the Flood Insurance Rate Map(s)
in effect for each listed community prior
to this date.

ADDRESSES: The modified base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
Matthew B. Miller, P.E., Chief, Hazards
Study Branch, Mitigation Directorate,
500 C Street SW., Washington, DC
20472, (202) 646—-3461.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
makes the final determinations listed
below of the final determinations of
modified base flood elevations for each
community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Associate Director has
resolved any appeals resulting from this
notification.

The modified base flood elevations
are not listed for each community in
this notice. However, this rule includes
the address of the Chief Executive
Officer of the community where the

modified base flood elevation
determinations are available for
inspection.

The modifications are made pursuant
to Section 206 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified base flood elevations
are the basis for the floodplain
management measures that the
community is required to either adopt
or to show evidence of being already in
effect in order to qualify or to remain
qualified for participation in the
National Flood Insurance Program
(NFIP).

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.

These modified elevations are used to
meet the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

The changes in base flood elevations
are in accordance with 44 CFR 65.4.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director for Mitigation
certifies that this rule is exempt from
the requirements of the Regulatory
Flexibility Act because modified base
flood elevations are required by the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4105, and are required to
maintain community eligibility in the
NFIP. No regulatory flexibility analysis
has been prepared.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR Part 65 is
amended to read as follows:

PART 65—[AMENDED)]

1. The authority citation for Part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

2. The tables published under the
authority of §65.4 are amended as
follows:

Date and name of news- . .
. - : . ] . Effective date of | Communit
State and county Location paper V\F/)t&%rl?esr?ggce was Chief executive officer of community modification number y
Arizona: Maricopa | Unincorporated June 11, 1998 June 18, The Honorable Don Stapley Chair- | May 15, 1998 ....... 040037
(FEMA Docket Areas. 1998 Arizona Republic. person, Maricopa County Board of
No. 7252). Supervisors 301 West Jefferson,
10th Floor Phoenix, Arizona 85003.
Arizona: Maricopa | Unincorporated July 24, 1998 July 31, The Honorable Janice K. Brewer | June 30, 1998 ...... 040037
(FEMA Docket Areas. 1998 Scottsdale Chairman, Maricopa County Board
No. 7252). Progress-Tribune. of Supervisors 301 West Jefferson,
10th Floor Phoenix, Arizona 85003.
Arizona: Maricopa | Town of Paradise | June 11, 1998 June 18, The Honorable Marian Davis Mayor, | May 15, 1998 ....... 040049
(FEMA Docket Valley. 1998 Arizona Republic. Town of Paradise Valley 6401 East
No. 7252). Lincoln Drive Paradise Valley, Ari-
zona 85253.
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Date and name of news-

Effective date of

Community

State and county Location paper V\F/)r&%r“esﬁgctjlce was Chief executive officer of community modification number
Arizona: Maricopa | City of Phoenix .... | June 11, 1998 June 18, The Honorable Skip Rimsza Mayor, | May 15, 1998 ....... 040051
(FEMA Docket 1998 Arizona Republic. City of Phoenix 200 West Washing-
No. 7252). ton Street, 11th Floor Phoenix, Ari-
zona 85003.
Arizona: Pima Unincorporated July 2, 1998 July 9, 1998 | The Honorable Mike Boyd Chairman, | May 27, 1998 ....... 040073
(FEMA Docket Areas. Arizona Daily Star. Pima County Board of Supervisors
No. 7252). 130 West Congress, Fifth Floor
Tucson, Arizona 85701.
Arizona: Maricopa | City of Scottsdale | June 11, 1998 June 18, The Honorable Sam  Kathryn | May 15, 1998 ....... 045012
(FEMA Docket 1998 Arizona Republic. Campana Mayor, City of Scottsdale
No. 7252). P.O. Box 1000 Scottsdale, Arizona
85252-1000.
Arizona: Maricopa | City of Scottsdale | July 2, 1998 July 9, 1998 | The  Honorable @ Sam  Kathryn | June 2, 1998 ........ 045012
(FEMA Docket Scottdale Progress-Trib- Campana Mayor, City of Scottsdale
No. 7252). une. P.O. Box 1000 Scottsdale, Arizona
85252-1000.
Arizona: Maricopa | City of Scottsdale | July 24, 1998 July 31, The Honorable Sam  Kathryn | June 30, 1998 ...... 045012
(FEMA Docket 1998 Scottsdale Campana Mayor, City of Scottsdale
No. 7252). Progress-Tribune. 3939 Civic Center Boulevard
Scottsdale, Arizona 85252-1000.
Arizona: Maricopa | City of Tempe ...... June 11, 1998 June 18, The Honorable Neil Giuliano Mayor, | May 15, 1998 ....... 040054
(FEMA Docket 1998 Arizona Republic. City of Tempe P.O. Box 5002
No. 7252). Tempe, Arizona 85280.
California: River- Agua Caliente June 18, 1998 June 25, The Honorable Richard M. Milanovich | May 22, 1998 ....... 060763
side (FEMA Band of Cahuilla 1998 Desert Sun. Chairman, Tribal Council Agua
Docket No. Indians Tribe. Caliente Band of Cahuilla Indians
7252). 600 East Tahquitz Canyon Way
Palm Springs, California 92262.
California: River- City of Cathedral June 18, 1998 June 25, The Honorable David W. Berry | May 22, 1998 ....... 060704
side (FEMA City. 1998 The Press-Enter- Mayor, City of Cathedral City P.O.
Docket No. prise. Box 5001 Cathedral City, California
7252). 92235-5001.
California: Contra City of Danwville ..... June 18, 1998 June 25, The Honorable Dick Waldo Mayor, | May 20, 1998 ....... 060707
Costa (FEMA 1998 San Ramone Val- City of Danville 510 La Gonda Way
Docket No. ley Times. Danville, California 94526.
7252).
California: Solano City of Dixon ........ June 10, 1998 June 17, The Honorable Don Erickson Mayor, | May 11, 1998 ....... 060369
(FEMA Docket 1998 Dixon Tribune. City of Dixon 600 East “A” Street
No. 7252). Dixon, California 95620-3697.
California: River- City of Palm June 18, 1998 June 25, The Honorable Lloyd Maryanov | May 22, 1998 ....... 060257
side (FEMA Springs. 1998 Desert Sun. Mayor City of Palm Springs P.O.
Docket No. Box 2743 Palm Springs, California
7252). 92263.
California: San Unincorporated June 9, 1998 June 16, The Honorable Greg Cox Chairman, | May 13, 1998 ....... 060284
Diego (FEMA Areas. 1998 San Diego Daily San Diego County Board of Super-
Docket No. Transcript. visors 1600 Pacific Highway, Room
7252). 335 San Diego, California 92101.
Colorado: Jefferson | City of West- July 23, 1998 July 30, The Honorable Nancy M. Heil Mayor, | June 22, 1998 ...... 080008
(FEMA Docket minster. 1998 Westminster Win- City of Westminster 4800 West
No. 7252). dow. 92nd Avenue Westminster, Colo-
rado 80030.
lowa: Polk (FEMA | City of Ankeny ..... July 15, 1998 July 22, The Honorable Merle Johnson Mayor, | October 20, 1998 | 190226
Docket No. 1998 The Des Moines City of Ankeny 1605 North Ankeny
7252). Register. Boulevard, Suite 200 Ankeny, lowa
50021.
Missouri: St. Louis | Unincorporated June 11, 1998 June 18, The Honorable Buzz Westfall St. | September 16, 290327
(FEMA Docket Areas. 1998 St. Louis Post- Louis County Executive 41 South 1998.
No. 7252). Dispatch. Central Executive Clayton, Missouri
63105.
Montana: Yellow- City of Billings ...... July 9, 1998 July 16, 1998 | The Honorable Charles F. Tooley | June 9, 1998 ........ 300085
stone (FEMA Billings Gazette. Mayor, City of Billings P.O. Box
Docket No. 1178 Billings, Montana 59103—
7252). 1178.
New Mexico: City of July 24, 1998 July 31, The Honorable Martin J. Chavez | June 18, 1998 ...... 350002
Bernalillo (FEMA Albuquerque. 1998 Albuquerque Jour- Mayor, City of Albuquerque P.O.
Docket No. nal. Box 1293 Albuquerque, New Mex-
7252). ico 87103-1293.
New Mexico: Unincorporated July 3, 1998 July 10, 1998 | The Honorable Tom Rutherford | June 3, 1998 ........ 50001
Bernalillo (FEMA Areas. Albuquerque Journal. Chairman, Bernalillo County Board
Docket No. of Commissioners 2400 Broadway
7252). Southeast Albuquerque, New Mex-

ico 87102.
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Date and name of news-

. - : . ] . Effective date of | Communit
State and county Location paper where notice was Chief executive officer of community modification number Yy
published
New Mexico: Unincorporated July 24, 1998 July 31, The Honorable Tom Rutherford | June 18, 1998 ...... 350001
Bernalillo (FEMA Areas. 1998 Albuquerque Jour- Chairman, Bernalillo County Board
Docket No. nal. of Commissioners 2400 Broadway
7252). Southeast Albuquerque, New Mex-
ico 87102.
Nevada: Clark Unincorporated June 18, 1998 June 25, The Honorable Yvonne Atkinson | May 20, 1998 ....... 320003
(FEMA Docket Areas. 1998 Las Vegas Re- Gates Chairperson, Clark County
No. 7252). view-Journal. Board of Commissioners 500
Grand Central Parkway Las Vegas,
Nevada 89155.
Oklahoma: Tulsa City of Broken July 23, 1998 July 30, The Honorable James Reynolds | June 12, 1998 ...... 400236
(FEMA Docket Arrow. 1998 Broken Arrow Mayor, City of Broken Arrow P.O.
No. 7252). Ledger. Box 610 Broken Arrow, Oklahoma
74013.
Oregon: Washing- | City of Hillsboro ... | July 16, 1998 July 23, The Honorable Gordon Faber Mayor, | June 10, 1998 ...... 410243
ton (FEMA Dock- 1998 Hillsboro Argus. City of Hillsboro 123 West Main
et No. 7252). Street Hillsboror, Oregon 97123-
39999.
Texas: Collin City of Allen ......... June 17, 1998 June 24, The Honorable Steve Terrell Mayor, | May 13, 1998 ....... 480131
(FEMA Docket 1998 The Allen Amer- City of Allen One Butler Circle
No. 7252). ican. Allen, Texas 75013.
Texas: Travis City of Austin ....... June 19, 1998 June 26, The Honorable Kirk A. Watson | May 8, 1998 ......... 480624
(FEMA Docket 1998 Austin American Mayor, City of Austin 124 West
No. 7252). Statesman. Eighth Street Austin, Texas 78701.
Texas: Johnson City of Burleson ... | July 8, 1998 July 15, 1998 | The Honorable Rick Roper Mayor, | October 13, 1998 | 485459
(FEMA Docket Burleson Star. City of Burleson 141 West Renfro
No. 7252). Burleson, Texas 76028.
Texas: Williamson | City of Cedar Park | July 8, 1998 July 15, 1998 | The Honorable Dorothy Duckett | June 11, 1998 ...... 481282
(FEMA Docket Hill Country News. Mayor, City of Cedar Park 600
No. 7252). North Bell Boulevard Cedar Park,
Texas 78613.
Texas: Collin City of Dallas ....... July 17, 1998 July 24, The Honorable Ron Kirk Mayor, City | October 22, 1998 | 480171
(FEMA Docket 1998 The Dallas Morn- of Dallas 1500 Marilla Street, Suite
No. 7252). ing News. 5EN Dallas, Texas 75201.
Texas: Denton Town of Flower July 22, 1998 July 29, The Honorable Larry W. Lipscomb | June 9, 1998 ........ 480777
(FEMA Docket Mound. 1998 Denton Record- Mayor, Town of Flower Mound
No. 7252). Chronicle. 2121 Cross Timbers Drive Flower
Mound, Texas 75028.
Texas: Fort Bend Unincorporated June 17, 1998 June 24, The Honorable Michael D. Rozell Fort | May 8, 1998 ......... 480228
(FEMA Docket Areas. 1998 Fort Bend Star. Bend County Judge 301 Jackson
No. 7252). Street, Suite 719 Richmond, Texas
77469.
Texas: Tarrant City of Fort Worth | June 12, 1998 June 19, The Honorable Kenneth Barr Mayor, | May 6, 1998 ......... 480596
(FEMA Docket 1998 Fort Worth Star- City of Fort Worth City Hall 1000
No. 7252). Telegram. Throckmorton Street Fort Worth,
Texas 76102—-6311.
Texas: Webb City of Laredo ...... July 2, 1998 July 9, 1998 | The Honorable Saul N. Ramirez, Jr. | May 26, 1998 ....... 480651
(FEMA Docket Laredo Morning News. Mayor, City of Laredo P.O. Box
No. 7252). 579 Laredo, Texas 78042-0579.
Texas: Gregg and | City of Longview .. | June 19, 1998 June 26, The Honorable David McWhorter | May 7, 1998 ......... 480264
Harrison (FEMA 1998 Longview News- Mayor, City of Longview P.O. Box
Docket No. Journal. 1952 Longview, Texas 75606—1952.
7252).
Texas: Collin City of Plano ........ June 24, 1998 July 1, The Honorable John Longstreet | May 29, 1998 ....... 480140
(FEMA Docket 1998 Plano Star Courier. Mayor, City of Plano P.O. Box
No. 7252). 860358 Plano, Texas 75086—-0358.
Texas: Collin City of Plano ........ July 22, 1998 July 29, The Honorable John Longstreet | June 22, 1998 ...... 480140
(FEMA Docket 1998 Plano Star Courier. Mayor, City of Plano P.O. Box
No. 7252). 860358 Plano, Texas 75086—-0358.
Texas: Fort Bend City of Sugar Land | June 17, 1998 June 24, The Honorable Dean Hrbacek Mayor, | May 8, 1998 ......... 480234
(FEMA Docket 1998 Fort Bend Star. City of Sugar Land P.O. Box 110
No. 7252). Sugar Land, Texas 77487-0110.
Texas: Denton City of The Colony | June 19, 1998 June 26, The Honorable Mary B. Watts Mayor, | May 19, 1998 ....... 481581

(FEMA Docket
No. 7252).

1998 The Leader.

City of The Colony City Hall 5151
North Colony Boulevard The Col-
ony, Texas 75056.
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(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Dated: October 26, 1998.
Michael J. Armstrong,
Associate Director for Mitigation.
[FR Doc. 98-29135 Filed 10-29-98; 8:45 am]
BILLING CODE 6718-04-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65
[Docket No. FEMA-7260]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
base (1% annual chance) flood
elevations is appropriate because of new
scientific or technical data. New flood
insurance premium rates will be
calculated from the modified base flood
elevations for new buildings and their
contents.

DATES: These modified base flood
elevations are currently in effect on the
dates listed in the table and revise the
Flood Insurance Rate Map(s) in effect
prior to this determination for each
listed community.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to
request through the community that the
Associate Director for Mitigation
reconsider the changes. The modified
elevations may be changed during the
90-day period.

ADDRESSES: The modified base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
Matthew B. Miller, P.E., Chief, Hazards

Study Branch, Mitigation Directorate,
500 C Street SW., Washington, DC
20472, (202) 646-3461.
SUPPLEMENTARY INFORMATION: The
modified base flood elevations are not
listed for each community in this
interim rule. However, the address of
the Chief Executive Officer of the
community where the modified base
flood elevation determinations are
available for inspection is provided.

Any request for reconsideration must
be based upon knowledge of changed
conditions, or upon new scientific or
technical data.

The modifications are made pursuant
to Section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR Part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified base flood elevations
are the basis for the floodplain
management measures that the
community is required to either adopt
or to show evidence of being already in
effect in order to qualify or to remain
qualified for participation in the
National Flood Insurance Program
(NFIP).

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.

The changes in base flood elevations
are in accordance with 44 CFR 65.4.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Consideration. No

environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director for Mitigation
certifies that this rule is exempt from
the requirements of the Regulatory
Flexibility Act because modified base
flood elevations are required by the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4105, and are required to
maintain community eligibility in the
NFIP. No regulatory flexibility analysis
has been prepared.

Regulatory Classification

This interim rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR Part 65 is
amended to read as follows:

PART 65—[AMENDED]

1. The authority citation for Part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

2. The tables published under the
authority of §65.4 are amended as
follows:

Date and name of news- ) .
. - : . ; . Effective date of | Communit
State and county Location paper where notice was Chief executive officer of community modification number y
published
Arizona: Maricopa | Unincorporated October 23, 1998 ............. The Honorable Janice K. Brewer ....... September 23, 040037
Areas. October 30, 1998 ............. Chairman, Maricopa County Board of 1998.
Arizona Repubilic .............. Supervisors.
301 Jefferson Street .......cccccoevvevinnenns
Phoenix, Arizona 85003
Arizona: Maricopa | City of Phoenix .... | October 23, 1998 ............. The Honorable Skip Rimsza .............. September 23, 040051
October 30, 1998 ............. Mayor, City of Phoenix ............cc.cc..... 1998.
Arizona Republic .............. 200 West Washington Street, 11th
Floor.
Phoenix, Arizona 85003-1611 ...........
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Date and name of news-

Effective date of

Community

State and county Location paper V\F/)r&%r“esﬁgctjlce was Chief executive officer of community modification number
California: Los Unincorporated October 22, 1998 ............. The Honorable Yvonne Burke ............ September 18, 065043
Angeles. Areas. October 29, 1998 ... Chairperson, Los Angeles County 1998.
Daily Commerce .............. Board of Supervisors.
500 West Temple Street, Suite 821 ...
Los Angeles, California 90012 ...........
California: San City of San Diego | September 23, 1998 ........ The Honorable Susan Golding ........... | August 24, 1998 .. | 060295
Diego. September 30, 1998 ........ Mayor, City of San Diego ............
San Diego Union-Tribune | 202 C Street, 11th Floor .......
San Diego, California 92101 ....
Colorado: Jefferson | City of Lakewood October 15, 1998 ............. The Honorable Linda Morton ... September 24, 085075
October 22, 1998 ............. Mayor, City of Lakewood ................... 1998.
Jefferson Sentinel ............ 445 South Allison Parkway ................
Lakewood, Colorado 80226-3105 .....
lowa: Polk ............. City of Des October 16, 1998 ............. The Honorable Preston A. Daniels .... | January 21, 1999 190227
Moines. October 23, 1998 ...... Mayor, City of Des Moines
Des Moines Register ....... 400 East First Street .........
Des Moines, lowa 50309 ......
lowa: Polk ............. City of West Des October 16, 1998 ............. The Honorable Gene Meyer .............. January 21, 1999 | 190231
Moines. October 23, 1998 ............. Mayor, City of West Des Moines .......
Western Express .............. P.O. BOX 65320 ......ooeiviiiieiiieeeiiees
West Des Moines, lowa 50265 ..........
lowa: Polk ............. City of Windsor October 16, 1998 ............. The Honorable Donald C. Steele ....... January 21, 1999 | 190687
Heights. October 23, 1998 ............. | Mayor, City of Windsor Heights .........
Western Express .............. 1133 66th Street .........ccceeeveeeennee
Windsor Heights, lowa 50311
Kansas: Kingman .. | City of Kingman ... | September 25, 1998 ........ The Honorable Jack D. Ford .............. December 31, 200183
October 2, 1998 ............... Mayor, City of Kingman 1998.
Kingman Leader Courier .. | P.O. Box 168 ............cccec..
Kingman, Kansas 67068 ...................
Kansas: Johnson .. | City of Lenexa ...... October 2, 1998 ............... The Honorable Joan Bowman ........... September 2, 200168
October 9, 1998 ........ Mayor, City of Lenexa 1998.
Olathe Daily News City Hall ..o
12350 West 87th Street Parkway ......
Lenexa, Kansas 66215 ......................
Kansas: Johnson .. | City of Olathe ....... September 23, 1998 ........ The Honorable Larry L. Campbell ...... August 24, 1998 .. | 200173
September 30, 1998 ........ | Mayor, City of Olathe ...........cccccceee.
Olathe Daily News ........... P.O. BOX 768 ....cccvvvveeiveeeeiennn
Olathe, Kansas 66051-0768 ......
Nebraska: Sarpy ... | City of Papillion .... | September 16, 1998 ........ The Honorable Pete Goodman ... August 14, 1998 .. | 315275
September 23, 1998 ........ Mayor, City of Papillion ......................
The Papillion Times ......... City Hall ..o
122 East Third Street ........
Papillion, Nebraska 68046
Nevada: Clark ....... Unincorporated September 23, 1998 ........ The Honorable Yvonne Atkinson | August 28, 1998 .. | 320003
Areas. September 30, 1998 ........ Gates.
Las Vegas Review Chairperson, Clark County Board of
Journal. Supervisors.
500 Grand Central Parkway
Las Vegas, Nevada 89155 ...
New Mexico: City of October 8, 1998 ............... The Honorable Jim Baca ...... September 11, 350002
Bernalillo. Albuquerque. October 15, 1998 ............. Mayor, City of Albuguerque 1998.
Albuquerque Journal ........ P.O. BOX 1293 ...
Albuquerque, New Mexico 87103 ......
New Mexico: City of October 23, 1998 ............. The Honorable Jim Baca ................... September 18, 350002
Bernalillo. Albuguerque. October 30, 1998 ...... .... | Mayor, City of Albugquerque .. 1998.
Albuquerque Journal ........ P.O. BOX 1293 ....ccoiiiiiiieieeee
Albuquerque, New Mexico 87103 ......
Texas: Bexar ......... City of Alamo October 8, 1998 ............... The Honorable Robert Biechlin .......... January 13, 1999 | 480036
Heights. October 15, 1998 ............. Mayor, City of Alamo Heights ............
North San Antonio Times | 6116 Broadway ............cccccocueenee.
San Antonio, Texas 78209 .........
Texas: Brazos ....... City of Bryan ........ October 20, 1998 The Honorable Lonnie Stabler .... September 18, 480082
October 27, 1998 Mayor, City of Bryan ..........ccc...... 1998.
Bryan-College Station P.O. Box 1000 .............
Eagle. Bryan, Texas 77805 ........cccccceeviveeenne
Texas: Denton and | City of Carrollton .. | September 11, 1998 ........ August 19, 1998 .. | 480167

Dallas.

September 18, 1998 ........
Metrocrest News ..............

The Honorable Milburn Gravley .........
Mayor, City of Carrollton
P.O. Box 110535 .....cccevvrveenne
Carrollton, Texas 75011-0535 ...........
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Date and name of news- . .
. - : . ] . Effective date of | Communit
State and county Location paper where notice was Chief executive officer of community modification number Yy
published
Texas: Denton ...... City of Denton ...... September 23, 1998 ........ The Honorable Jack Miller ................. August 24, 1998 .. | 480194
September 30, 1998 ........ Mayor, City of Denton ...........
Denton Record Chronicle | 215 East McKinney Street
Denton, Texas 76201 .........ccccoeeeeennnnn.
Texas: Denton ...... Unincorporated September 11, 1998 ........ The Honorable Jeff Moseley .............. August 19, 1998 .. | 480774
Areas. September 18, 1998 ........ Denton County Judge ...........
Denton Record Chronicle | Courthouse-on-the-Square
110 West Hickory Street ...........c.......
Denton, Texas 76201 ..............cceeenes
Texas: Denton ...... City of Highland October 21, 1998 ............. The Honorable Austin Adams ..... September 21, 481105
Village. October 28, 1998 ............. | Mayor, City of Highland Village .......... 1998.
Lewisville News ................ City Hall ..o
1800 F.M. 407 ...ocovivieieiiercceereees
Highland Village, Texas 75077 ..........
Texas: Denton ...... City of Lewisville .. | September 11, 1998 ........ The Honorable Bobbie J. Mitchell ...... August 19, 1998 .. | 480195
September 18, 1998 ........ Mayor, City of Lewisville ....................
Lewisville News ................ P.O. Box 299022 .........ccveviiiiiei
Lewisville, Texas 75029-9002 ...........
Texas: Denton ...... City of Lewisville .. | October 21, 1998 ............. The Honorable Bobbie J. Mitchell ...... September 21, 480195
October 28, 1998 ............. Mayor, City of Lewisville .................... 1998.
Lewisville News ................ P.O. Box 299002 .........ccoeeviiiirieieen.
Lewisville, Texas 75029-9002 ....
Washington: Grays | City of Aberdeen .. | October 16, 1998 ............. The Honorable Chuck Gurrad ..... September 3, 530058
Harbor. October 23, 1998 ............. Mayor, City of Aberdeen .................... 1998.
The Daily World ............... 200 East Market Street ...........ccoceeeen.
Aberdeen, Washington 98520 ....
Washington: King .. | City of Bellevue .... | October 16, 1998 ............. The Honorable Don Davidson ... | September 10, 530074
October 23, 1998 ............. Mayor, City of Bellevue ..................... 1998.
The Eastside Journal ....... P.O. Box 90012 .......coeevviiiiiiieee,
Bellevue, Washington 98009-9102 ...
Washington: Grays | City of Cosmopolis | October 15, 1998 ............. The Honorable Jerry Raines .............. September 3, 530059
Harbor. October 22, 1998 ............. Mayor, City of Cosmopolis ................. 1998.
Montesano Vidette ........... P.O.BOX G oo,
Cosmopolis, Washington 98537 ........

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Dated: October 26, 1998.
Michael J. Armstrong,
Associate Director for Mitigation.
[FR Doc. 98-29136 Filed 10-29-98; 8:45 am]
BILLING CODE 6718-04-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67
Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Final rule.

SUMMARY: Base (1% annual chance)
flood elevations and modified base
flood elevations are made final for the
communities listed below. The base
flood elevations and modified base
flood elevations are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the

National Flood Insurance Program
(NFIP).

EFFECTIVE DATE: The date of issuance of
the Flood Insurance Rate Map (FIRM)
showing base flood elevations and
modified base flood elevations for each
community. This date may be obtained
by contacting the office where the FIRM
is available for inspection as indicated
in the table below.

ADDRESSES: The final base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the table below.

FOR FURTHER INFORMATION CONTACT:
Matthew B. Miller, P.E., Chief, Hazards
Study Branch, Mitigation Directorate,
500 C Street SW., Washington, DC
20472, (202) 646-3461.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
makes final determinations listed below
of base flood elevations and modified
base flood elevations for each
community listed. The proposed base
flood elevations and proposed modified
base flood elevations were published in
newspapers of local circulation and an
opportunity for the community or

individuals to appeal the proposed
determinations to or through the
community was provided for a period of
ninety (90) days. The proposed base
flood elevations and proposed modified
base flood elevations were also
published in the Federal Register.

This final rule is issued in accordance
with Section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR Part 67.

FEMA has developed criteria for
floodplain management in floodprone
areas in accordance with 44 CFR Part
60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community.

The base flood elevations and
modified base flood elevations are made
final in the communities listed below.
Elevations at selected locations in each
community are shown.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.
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Regulatory Flexibility Act

The Associate Director for Mitigation
certifies that this rule is exempt from
the requirements of the Regulatory
Flexibility Act because final or modified
base flood elevations are required by the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and are required to
establish and maintain community
eligibility in the NFIP. No regulatory
flexibility analysis has been prepared.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable

standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 67
Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.
Accordingly, 44 CFR Part 67 is
amended to read as follows:

PART 67—[AMENDED]

1. The authority citation for Part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

2. The tables published under the
authority of §67.11 are amended as
follows:

#Depth in
feet abc()jve
. : grouna.
Source of flooding and location *Elevation
in feet
(NGVD)
ALASKA
Nenana (City), (Unorganized
Borough) (FEMA Docket
No. 7254)
Tanana River:
Approximately 850 feet up-
stream of Highway Bridge *355
Approximately 2,000 feet up-
stream of Railway Bridge .. *357
Maps are available for in-
spection at the City of
Nenana City Hall, 3 Market
Street, Nenana, Alaska.

#Depth in #Depth in
feet above feet above
Source of flooding and location % g{g\l;gt?én Source of flooding and location % g[gyg&n
in feet in feet
(NGVD) (NGVD)
ARIZONA At upstream side of Road 96 *81
- - At divergence from Dry
Yavapai County (Unincor- Slough ...ocveviiiie *88
porated  Areas) (FEMA Unnamed Overflow Area South
Docket No. 7246) of County Road 31:
Dry Creek: Approximately 1,300 feet
Approximately 1,500 feet downstream of County
downstream of Sunset Hills Road 97 .....ccovviiiiin *71
DIriVe v *4,025 At divergence from Dry
Approximately 2,000 feet up- SIOUGN v *85
stream of Sunset Hills Willow Slough:
Drive ..o *4,058 Approximately 275 feet
Maps are available for in- downstream of Southern
spection at the Yavapai Pacific Railroad .................. *47
County Flood Control District, Approximately 650 feet up-
255 East Gurley Street, Pres- stream of County Road 95 *92
cott, Arizona. Willow Slough Left Overbank
No. 1:
CALIFORNIA At convergence with Willow
Yolo County (Unincorporated Slough Left Overbank No. *83
%2%5) (FEMA Docket No. At divergence from Willow
Slough ..oeeeiiie *83
Dry Creek: Willow Slough Left Overbank
Approximately 1,900 feet No. 2:
downstream of private road At confluence with Willow
(Wooden blrldge) f ................ *121 Slough *76
Approximately 450 fest ' et
downstream of private road At&g/g r%ence from Willow *g3
(wooden bridge) ................. *121 volo C g[ Airoort Drainage.
Approximately 650 feet up- OC% oun/_y irport Drainage
stream of County Road 33 *175 anner. .
. - At confluence with Unnamed
Maps are available for in- Tributary of Willow Slough *86
spection at the YIOIO County Approximately 7,750 feet up-
Community Development stream of confluence with
Agency, 292 West Beamer Unnamed Tributary of Wil-
Street, Woodland, California. low Slough *88
. Maps are available for in-
Yolo County (Unincorporated spection at the Community
Areas) (FEMA Docket No. Development Agency, 292
7242) West Beamer Street, Wood-
South Fork Willow Slough: land, California.
Approximately 1,350 feet
downstream of Interstate COLORADO
505 i *141
Approximately 1,500 feet up- Loveland (City), Larimer
stream of County Road 89 *152 County (FEMA Docket No.
Approximately 1,650 feet up- 7250)
stream of County Road 89 *152 Big Thompson River:
Cottonwood Slough: Approximately 3,800 feet
Approximately 1,120 feet downstream of U.S. High-
downstream of Interstate WAY 287 eovereerereeseeeeenrenens *4,022
0L S *141 Approximately 550 feet
Approximately 2,770 feet up- downstream of U.S. High-
stlrean,; of Interstate 505 .... *147 way 287 *4. 926
Dry Slough: R — ,
At confluence with Willow Maps are available for in-
SIOUGN rveeeveeere e *53 spection at Building and De-
Approximately 980 feet velopment Services, 500
above County Road 95 ..... *93 East Third Street, Loveland,
North Davis Drain: Colorado.
At Southern Pacific Railroad *46
At divergence from Dry Larimer County (Unincor-
SIOUGR *85 porated Areas) (FEMA
Union School Slough: Docket No. 7246)
At confluence with Willow ]
SIOUGN .o *66 Coal Creek:
Approximately 790 feet up- Approximately 3,000 feet
stream of County Road 95 *91 downstream of Fourth .
Unnamed Tributary of Union SUEL oot 5,166
School Slough: Approximately 3,000 feet up-
At confluence with Union stream of Windsor Ditch ... *5,230
School Slough ................... *72 Maps are available for in-
At divergence from Dry spection at the Engineering
Slough ..o, *78 Department, 218 West Moun-

Unnamed Tributary of Willow
Slough:

tain, Fort Collins, Colorado.
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#Depth in #Depth in #Depth in
feet above feet above feet above

Source of flooding and location % ground. Source of flooding and location % ground. Source of flooding and location % ground.
Elevation Elevation Elevation

in feet in feet in feet

(NGVD) (NGVD) (NGVD)

LOUISIANA Approximately 200 feet Maps are available for in-

Delhi (T ). Richland Parish downstream of Ash Street *967 spection at the Cameron
elhi (Town), Richland Paris Tributary 1: County Engineering Office,
(FEMA Docket No. 7250) Approximately 150 feet 205 Wes_t”Pri_Fe Road,

Bayou Macon: downstream of U.S. High- rownsville, Texas.
Approximately 1 mile down- way 82 ... *975

stream of U.S. 80 .............. *77 Approximately 270 feet up- WYOMING
Approximately 0.5 mile up- stream of Fifth Street ......... *997 -
stream of U.S. 80 .............. *77 Approximately 2,150 feet up- East Thermopolis (Town), Hot
Maps are available for in- stream of Seventh Street .. *1,020 Sggl?gtsN%OL;nZ%l4§FEMA
spection at 202 Broadway, Tributary 2: ] NO.
Dpelhi, Louisiana. Y Appro&imately 150 feet Bighorn River:
downstream of Ash Street *971 At the northwesternmost cor-
OKLAHOMA Approximately 1,100 feet up- por;‘:ltle %%Lénlgaftya approxi-

o) C Uni - | stream of Ash Street ... 7995 gﬁag% of Brggdw(;wrgtreet *4,320
saget S%ty ( )rEIIZnECla,rA Tributary 3 Emergency Spill- At the southwestern cyor ’
porated Areas way: -

Docket No. 7254) At gonﬂuence with Tributary Pnoa{?etlil %L(j)nf%%rtyh sgtrr)ge)\ﬁ;
Horsepin Creek: 3 *965
Approximately 1,400 feet Approximately 900 feet of Broadway Street s *4,323
gOW_?_Strsa_rln Odeouthern w637 downstream of Sixth Street *1,000 Maps atr'e aV?':ﬁb[el_ for mf_E .
acific Railroad .................. Tributary 3: spection at the Town of Eas
Approximately 310 feet At Co?]/ﬂuence with Tributary Thermopolis Town Hall, 112
gOW.’f].S”IgaT OdeOUthem v638 3 Emergency Spillway ....... *965 5@%&’}%@”, Thermopolis,
aciiic Rairoad .................. At Sixth Street ........ccocceeene. *1,000 :
Approximately 1,060 feet up- Approximately 1,200 feet up-
SRt;(ieI%?a c?f Southern Pacific x643 stream of confluence with (Catalog of Federal Domestic Assistance No.
----------------------------- Tributary 4 ..o *1,018 | 83.100, “Flood Insurance.”)
Maps are available for in- Tributary 4: :
spection at 628 Kinnekah, At co?]lﬂuence with Tributary Pated. Octaber 26, 1398.
Pawhuska, Oklahoma. < T *1,007 | Michael J. Armstrong,
TEXAS Approximately 180 feet up- Associate Director for Mitigation.
stream of confluence with . [FR Doc. 98-29133 Filed 10-29-98; 8:45 am]

Mount Pleasant (City), Titus TTDULAIY 3 covsovvvvsvveen 1,008 BILLING CODE 6718-04-P
County (FEMA Docket No. Maps are available for in-

7250) spection at the City of

Hart Creek Tributary: Mgﬁns,\t/?d e%g)t/erq}lé)?:so North
Approximately 1,300 feet ' ' : DEPARTMENT OF TRANSPORTATION

downstream of Alexander

Road ....occoooveeicie *322 South Padre Island (Town), Research and Special Programs
Approximately 130 feet up- Cameron County (FEMA Administration

stream of State Highway Docket No. 7250)

49 *359 i
Approximately 290 feet GllAl:)g);o,\){ier‘r)\(Iactgly 150 feet north- 49 CFR Part 177

downstream of West Sixth : f

SUEEt oo 407 east of intersection of Gulf . [Docket No. RSPA-97-2905 (HM-166Y)]

Tributary 1: Street and Gulf Boulevard 12

At confluence with Hart Approximately 500 feet north- RIN 2137-AC41
; * east of intersection of Gulf
Creek Tributary ................ 330 Street and Gulf Boulevard *16 ; ;
Approximately 1,300 feet up- Laguna Madre: Transportation of Hazardous Materials;
ﬁ;??grgélfgrr:iﬂbuu?g?; with 344 At intersection of Palm Street Miscellaneous Amendments;

Tributary 22 at Laguna Boulevard ......... *8 | Response to Petitions for
At confluence with Hart Maps are available for in- Reconsideration

Creek Tributary .................. *358 spection at the Town of .
Approximately 1,900 feet up- South Padre Island Building AGENCY: Res_earch and Special Programs
. stream of Stark Street ....... *370 gepflrtm%nt.sMOhSPP%drel Administration (RSPA), DOT.

Tributary 3: oulevard, South Padre Is- . . -

At confluence with Hart land, Texas. ACTION: Flpal ru.le, response to petitions
Creek Tributary .................. *377 for reconsideration.

Approximately 1,620 feet up- .
stream of West First Street *384 C%%?;?gd%rggg EIL:JEII\;I]XW_ SUMMARY: On July 10, 1998, RSPA

Maps are available for in- Docket No. 7250) published a final rule under Docket
lSD?ECUO? gt é?e \?\/Itkaf ";AOL_JIN Gulf of Mexico: RSPA-97-2905 (HM-166Y) which
ity(,%ﬁalnz Ngrt;\CWaosrhi?lgt%ﬂ,- Approximately 850 feet south arr_lended the HMR by incorporating
Mount Pleasant, Texas. of Old Queen Isabella . miscellaneous changes based on

Ap%?gz?nv;?gly'ééﬁ'fééi'ﬁl')'r't'ﬁ" 12| petitions for rulemaking and RSPA

Muenster (City), Cooke Coun- east of the northern cor- initiative. The Inte_nt of the flna! rule
ty (FEMA Docket No. 7250) porate iMitS ...........coo....... *16 | was to provide !rellef from certain

O Aoproximaiely 400 feet R bprosimately 4,000 feet T o Lo e

' and clarify certain other requirements.
downstream of Eddy Road *957 south of Old Queen Isa- In this dcfélument RSPA de?‘lies three
Approximately 150 feet bella Causeway ................. *8 L P !
downstream of U.S. High- Approximately 2,000 feet petitions f_or reconS|derat|o_n to the July
WaY 82 ooeicieiieeiee e *963 west of Padre Boulevard ... *8 | 10, 1998 final rule concerning the
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amendments relating to IM portable
tanks.

DATES: Effective October 30, 1998.

FOR FURTHER INFORMATION CONTACT: Joan
Mclintyre, Office of Hazardous Materials
Standards, (202) 366—8553, U.S.
Department of Transportation, 400
Seventh Street, S.W., Washington, D.C.
20590.

SUPPLEMENTARY INFORMATION: On July
10, 1998, RSPA published a final rule
under Docket RSPA-97-2905 (HM—
166Y) (63 FR 37454) which amended
the HMR by incorporating a number of
miscellaneous changes. The effective
date of the final rule was October 1,
1998, but compliance with all the
changes made in the rule was permitted
beginning August 25, 1998.

The third sentence in 49 CFR
177.834(h) reads: ““‘Discharge of contents
of any container, other than a cargo
tank, must not be made prior to removal
from the motor vehicle.” The final rule
contains a revision to relax 8 177.834(h)
and to add a new paragraph (o) to
permit an IM portable tank to be
unloaded while remaining on a
transport vehicle with the power unit
attached, if the tank meets the outlet
requirements in §178.345-11 and is
attended during the unloading, as
currently required for cargo tank motor
vehicles under § 177.834(i). Section
178.345-11(b)(1)(iii) requires that the
remote means of closure must be
capable of thermal activation when
required by part 173 for materials which
are flammable, pyrophoric, oxidizing, or
poisonous liquids. This important safety
feature provides for the valve to close in
a fire situation, without operator
intervention.

After publication of the final rule,
RSPA received three petitions for
reconsideration addressing the revisions
to §177.834. The three petitioners, the
Tank Container Association (TCA),
Merck & Co., Inc. and the Hazardous
Materials Advisory Council (HMAC)
requested that RSPA reconsider the
October 1, 1998 mandatory compliance
date. The petitioners contend that most
existing IM portable tanks are not fitted
with a fusible link, as prescribed in
§178.345-11, and that fitting the IM
portable tanks with the device by
October 1, 1998, is not feasible. All
three petitioners stated that fusible links
are not available from the IM portable
tank valve suppliers. The petitioners’
request for an extension of the
compliance date ranged from one year
to five years. In addition, HMAC
requested that RSPA defer
implementation of § 177.834(0) and
enforcement of current § 177.834(h).

TCA stated in its comments to the
notice of proposed rulemaking under
Docket RSPA-97-2905 that compliance
with the requirement in § 178.345—
11(b)(1)(iii) for the remote means to be
capable of thermal activation was not
possible. On September 2, 1998, RSPA
representatives met with TCA
representatives and a representative
from Fort Vale Engineering Limited, a
manufacturer of IM portable tank valves,
to obtain additional information on
TCA’s comment concerning compliance
with §178.345-11(b)(1)(iii). These
industry representatives stated that the
fusible links for IM portable tanks were
not available until recently and that
time would be needed to field test and
install the devices on the tanks.

RSPA disagrees with the petitioners’
requests. Delaying the October 1, 1998
effective date would deny the relief
provided in the final rule, that is, the
ability to unload an IM portable tank
while it remains on a motor vehicle.
RSPA understands that many IM
portable tanks do not currently conform
to the provisions in the final rule.
However, this is not a basis for denying
relief to operators of IM portable tanks
which now, or in the near future, will
conform to the new provisions. Further,
RSPA does not believe there is any basis
for granting HMAC's request for a one
year deferral of enforcement of
§177.834(h). RSPA believes that
unloading an IM portable tank in the
same manner as a cargo tank, but
without the same outlet requirements,
would pose increased safety risks in a
fire situation when an operator is not
able to manually activate the closure.
Accordingly, under authority of 49
U.S.C. 5101-5127; 49 CFR 1.53, the
three petitions for reconsideration are
denied.

Issued in Washington, DC, on October 26,
1998, under the authority delegated in 49
CFR part 106.

Alan I. Roberts,
Associate Administrator for Hazardous

Materials Safety, Research and Special
Programs Administration.

[FR Doc. 98-29178 Filed 10—29-98; 8:45 am]
BILLING CODE 4910-60-P

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 199
[Docket RSPA—97-2995, Notice No. 6]

Control of Drug Use and Alcohol
Misuse in Natural Gas, Liquefied
Natural Gas, and Hazardous Liquid
Pipeline Operations Alcohol Misuse
Prevention Program

AGENCY: Research and Special Programs
Administration (RSPA), DOT.

ACTION: Announcement of random drug
testing rate.

SUMMARY: RSPA has received and
evaluated the 1997 Management
Information System (MIS) Data
Collection forms for the drug testing of
pipeline industry personnel. The RSPA
determined that the random positive
drug testing rate for the pipeline
industry for the period of January 1,
1997, through December 31, 1997, is 0.7
percent. Therefore, the minimum
random drug testing rate will be
maintained at 25 percent of covered
pipeline employees for the period of
January 1, 1999, through December 31,
1999.

DATES: Effective January 1, 1999 through
December 31, 1999.

FOR FURTHER INFORMATION CONTACT:
Catrina Pavlik, Drug/Alcohol Program
Analyst, Research and Special Programs
Administration, Office of Pipeline
Safety, Room 7128, 400 Seventh Street,
SW, Washington, DC 20590. Telephone:
(202) 366-6199, Fax: (202) 366—4566, e-
mail: catrina.pavlik@RSPA.dot.gov.
Information is also available on the
Office Pipeline Safety’s internet home
pages at ‘OPS.dot.gov.’

SUPPLEMENTARY INFORMATION: In a final
rule published on December 23, 1993
(58 FR 68257), RSPA announced that it
would require operators of gas,
hazardous liquid and carbon dioxide
pipelines, and liquefied natural gas
facilities, who are subject to 49 CFR
parts 192, 193 and 195, to implement,
maintain, and submit an annual report
of their drug testing program data.
Operators with 51 or more covered
employees are required to submit this
information on an annual basis.
Operators with 50 or fewer covered
employees are required to maintain this
information, and RSPA randomly
selected 100 operators in this category
to submit their data. The drug testing
statistical data is essential for RSPA to
analyze its current approach to deterring
and detecting illegal drug abuse in the



Federal Register/Vol. 63, No. 210/Friday, October 30, 1998/Rules and Regulations

58325

pipeline industry, and, as appropriate,
plan a more efficient and effective
approach. In 1997, RSPA lowered the
random drug testing rate to 25 percent.
Since the positive random testing rate
continues to be less than 1 percent
industry-wide, the RSPA announces in
accordance with §199.11(c)(3), that the
minimum random drug testing rate will
be maintained at 25 percent of covered
pipeline employees for the period of
January 1, 1999, through December 31,
1999.

Submission of MIS reports are due to
the Office of Pipeline Safety, Research
and Special Programs Administration,
DPS-23, Room 7128, 400 7th Street
SW., Washington, DC 20590, not later
than March 15 of each calendar year.
Notice of statistical data will be
published in the future to report results
of each calendar year’s MIS Data
Collection results. At that time, the
RSPA will also publish whether or not
the random rate will be reduced or
increased for the pipeline industry
pursuant to §199.11.

Issued in Washington, DC on October 23,
1998.

Richard B. Felder,

Associate Administrator for Pipeline Safety.
[FR Doc. 98-29081 Filed 10-29-98; 8:45 am]
BILLING CODE 4910-60-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 23
RIN 1018-AE99

Amendment by Brazil to Appendix llI
Listing of Bigleaf Mahogany Under the
Convention on International Trade in
Endangered Species of Wild Fauna
and Flora

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: This rule announces an
amendment to the Appendix Il listing
of bigleaf mahogany (Swietenia
macrophylla) under the Convention on
International Trade in Endangered
Species of Wild Fauna and Flora (CITES
or Convention). The species in the
Americas and its logs, sawn wood, and
veneer sheets have been included in
Appendix Il since November 1995,
based on an action by the Government
of Costa Rica. The Government of Brazil
has supplied information to the CITES
Secretariat to independently include the
species in Appendix Il to support its
national legislation for the species and

the need for cooperation of other CITES
countries in controlling the
international trade.

DATES: Effective Date: This rule is
effective on October 30, 1998.

Applicability Date: The change to the
Appendix Il listing for the Brazilian
population of the species as set forth in
this rule entered into force on July 26,
1998, under the terms of the
Convention.

ADDRESSES: Please send correspondence
concerning the amendment announced
in this rule to Chief, Office of Scientific
Authority, ARLSQ 750; U.S. Fish and
Wildlife Service; Washington, DC
20240; fax number 703-358—-2276.
Express and messenger deliveries
should be addressed to Chief, Office of
Scientific Authority, Room 750; U.S.
Fish and Wildlife Service; 4401 North
Fairfax Drive; Arlington, Virginia 22203.

The text of the Appendix 11
notification from the Convention’s
Secretariat is available on request, and
related materials are available for public
inspection by appointment from 8:00
a.m. to 4:00 p.m. Monday through
Friday, at the above address in
Arlington, Virginia.

Please send certificate/permit
questions or any applications
concerning this regulation to Chief,
Office of Management Authority; U.S.
Fish and Wildlife Service; 4401 North
Fairfax Drive, Room 700; Arlington,
Virginia 22203; fax number 703—-358—
2281. Express and messenger deliveries
should be addressed to Chief, Office of
Management Authority, at that
Arlington address.

FOR FURTHER INFORMATION CONTACT: Dr.
Susan Lieberman, Chief, Office of
Scientific Authority, phone 703-358—
1708, fax 703—358-2276, E-mail
r9osa@mail.fws.gov; or the Office of
Management Authority, telephone 800—
358-2104, E-mail
r9oma__cites@mail.fws.gov.
SUPPLEMENTARY INFORMATION:

Background

The Convention on International
Trade in Endangered Species of Wild
Fauna and Flora (TIAS 8249) regulates
international trade in certain animal and
plant species. The species for which
trade in particular specimens is
controlled are listed in one of three
appendices. Appendix Ill is comprised
of species that any Party country has
informed the CITES Secretariat are
subject to regulation within its
jurisdiction for purposes of restricting or
preventing exploitation, and for which
it needs the cooperation of other Parties
to control the specimens in
international trade. Resolution Conf.

9.25 (Rev.) provides guidance to assist
Parties in determining individually
whether a species would qualify for
inclusion in Appendix Ill.

Appendix | includes species
threatened with extinction that are or
may be affected by international trade.
Appendix Il includes species that,
although not necessarily now threatened
with extinction, may become so unless
the trade in specimens is strictly
controlled. Appendix Il also can include
species that must be subject to
regulation in order that trade in other
currently or potentially threatened
species may be brought under effective
control (e.g., because of difficulty in
distinguishing specimens of currently or
potentially threatened species from
those of other traded species).
Resolution Conf. 9.24 provides criteria
and guidance to assist the Parties in
determining together (usually at a
Conference of the Parties or COP)
whether a species would qualify for
inclusion in Appendix | or Appendix Il.
Under CITES, only those species
included in Appendix | are banned from
international trade for primarily
commercial purposes.

The present rule revises the list of
CITES species that is reproduced in the
U.S. Code of Federal Regulations (CFR)
at 50 CFR 23.23(f). The current
information following COP10 (see
below) was published in the Federal
Register of August 22, 1997 (62 FR
44627). As advanced by the Government
of Brazil pursuant to Article XVI
paragraph 1 of the Convention, the
present rule acknowledges that now
Brazil, Bolivia, and Costa Rica have
added Swietenia macrophylla (bigleaf
mahogany (also respectively called
mogno, mara, or caoba)) to Appendix Il
in support of their domestic
conservation measures and need for
cooperation of other Parties. Brazil in
October 1965 at an inter-American
conference had put this species in the
Annex of the Convention on Nature
Protection and Wildlife Preservation in
the Western Hemisphere, and on April
3, 1992 (by Decree No 37-N) had
included the species with other
Brazilian species considered to be at
risk.

The species continues to be included
in CITES Appendix Ill in the Americas
(i.e., South America, Central America,
the Caribbean, and North America),
including only its logs, sawn wood, and
veneer sheets as the parts or derivatives
covered by the provisions of the
Convention. Thus, products such as
finished furniture are excluded.
Moreover, export of specimens from
plantations located outside the
Americas is not regulated. (At COP10 in
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June 1997, the categories saw-logs, sawn
wood, and veneers were revised slightly
to the above for several such listings; cf.
62 FR 44627.)

The CITES Secretariat notified all
Party countries on April 27, 1998 (in an
unnumbered Notification), of this
addition to Appendix Il by Brazil of
this species. In accordance with Article
XVI paragraph 2, such an amendment
becomes effective 90 days after
notification, in this case on July 26,
1998. All the shipments of bigleaf
mahogany originating from Brazil that
are exported on or after that date must
be accompanied by the appropriate
documentation as required by CITES
(usually an export permit), which is to
be presented upon import to the Party
countries.

International trade in Appendix Il
species and their parts and derivatives
that are specified as being included
requires the issuance of either an export
permit, a certificate of origin, a re-export
certificate, or a pre-Convention
certificate, by the exporting or the re-
exporting Party. An export permit,
which signifies that the specimens were
not obtained in contravention of the
laws of that country for conservation, is
required if the shipment originates from
the Party that added the species to
Appendix Ill, in this case Brazil, as well
as Bolivia, which independently
included its population in Appendix IlI,
effective March 19, 1998 (see Federal
Register of May 14, 1998, 63 FR 26739—
26741); and Costa Rica, which had
earlier added the species to Appendix
111, effective November 16, 1995 (see
Federal Register of February 22, 1996,
61 FR 6793-6795).

Export from the other countries in the
Americas requires the issuance of either
a certificate from the country of origin,
a certificate from the country of re-
export, or a pre-Convention certificate
(from the country of export). (The
species is native from Bolivia and Brazil
to Mexico.) These documents legally
verify either: (1) that the specimens
originated in a non-listing country; (2)
that they are being re-exported after a
legal importation in accordance with
CITES; or (3) that they were acquired
before the provisions of the Convention
applied to them. All the countries of
South America, Central America, and
North America and some countries in
the Caribbean are Parties to the
Convention. Article X of CITES and
Resolution Conf. 9.5 specify the
requirements for comparable
documentation from countries not party
to the treaty. The pre-Convention date
for Swietenia macrophylla (bigleaf
mahogany) remains November 16, 1995.

The Convention’s Secretariat and U.S.
Office of Management Authority in 1995
(and sometimes since) have inquired
regarding certificates of origin or
permits that exporting range countries
issue for shipments of the specimens of
this species (i.e., logs, sawn wood, and
veneer sheets). Responses have been
received from Mexico, Guatemala,
Belize, Honduras, Nicaragua, Venezuela,
and Peru (cf. Secretariat’s April 27,
1998, Notification No. 1998/15). Costa
Rica, Bolivia, and Brazil, as Parties
listing the species in Appendix Ill, use
their regular documents (e.g., permits).
Importation or exportation of CITES-
regulated plant specimens must be
through particular designated U.S.
Department of Agriculture ports (50 CFR
24.12), which includes additional ports
designated for logs and lumber. For
information on the types of documents
required for such mahogany importation
into the United States, as well as
requests for any documents needed for
such re-export or export from the United
States, contact the Service’s Office of
Management Authority (address and
phone number above).

Any Party at any time may enter a
reservation on a species (or pertinent
population) added to Appendix Ill. A
Party that has entered a reservation is
treated as a country that is not party to
the Convention with respect to the trade
in the species concerned (until such
time as that Party withdraws its
reservation). The limited effects of a
reservation in alleviating importers and
exporters from documentation
requirements with the other CITES
Parties were thoroughly discussed in a
Federal Register notice on November
17,1987 (52 FR 43924). In a subsequent
Federal Register notice of March 28,
1988 (53 FR 9945; see also 53 FR 12497,
April 14, 1988), the Service made a
procedural change in requesting
comments about such reservations for
species added to Appendix Ill. Because
the effects of such a reservation are
limited, and there is also no time limit
for reserving on a species or a
population added to Appendix Ill, a
proposed rule is not published at the
time the list in 8 23.23 is amended.
Regardless of any U.S. decision to enter
a reservation, this particular amendment
to Appendix Ill enters into force on July
26, 1998, under terms of the
Convention. Publishing this rule
informs the public of this international
action while still affording those
interested the opportunity and time to
assess the merits of entering a
reservation. Therefore, good cause exists
to omit a proposed-rule notice and
public-comment process, since it is

unnecessary and contrary to the public
interest (5 U.S.C. 553(b)). Because
bigleaf mahogany in the Americas was
added to Appendix Ill of the Convention
effective on November 16, 1995, and
because of the other reasons stated
herein, the Service finds that good cause
exists for making this rule effective
upon its date of publication (5 U.S.C.
553(d)). Accordingly, 50 CFR 23.23(f) is
amended at the conclusion of this
document.

At the tenth meeting of the
Conference of the Parties to the
Convention (COP10) in June 1997, the
United States was among 67 of 112
Parties that voted to include this species
in Appendix Il; this 60 percent of the
Parties in favor, however, fell short of
the two-thirds majority needed for
adoption of the proposal (see the
Federal Register notice of August 22,
1997 (62 FR 44627)). After the vote,
Brazil in plenary stated its intention to
include the species in Appendix Ill. On
September 24, 1997, the Brazilian
Ambassador to the United States sent a
letter to the U.S. Fish and Wildlife
Service soliciting comments on their
contemplated listing of bigleaf
mahogany in Appendix Il (cf.
Resolution Conf. 9.25 (Rev.)). The
Service replied in a letter of October 10,
1997, to the Brazilian Ambassador in
Washington, D.C., providing U.S.
interagency-approved comments that
supported Brazil’s consideration of the
Appendix Il listing, expressed hope for
a prompt conclusion of the
consultations and listing, and offered
cooperation and partnership to help
convey the meaning of the action (e.g.,
to U.S. consumers). This Appendix Il
listing thus can assist in curtailing
illegal international trade (see
Resolution Conf. 9.25 (Rev.) first
paragraph b)), which may help prevent
severe decline so that the species does
not become endangered in the wild.

The Service has not recommended
entering a reservation on the enhanced
status in Appendix Il for the Brazilian
population of the species. Consideration
for doing so would be given if valid and
compelling reasons are shown that
implementation of this listing would be
contrary to the interests or laws of the
United States. The Service now solicits
comments on whether to enter a
reservation, and particularly seeks any
new information that becomes available.
The Service will consider all comments
received, and if appropriate, will
consider recommending that the United
States submit a reservation to the
depositary government (which is
Switzerland).
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Note

The Department has determined that
changes to the Convention Appendices,
which result from actions of the Parties
to the treaty, do not require preparation
of Environmental Assessments as
defined under authority of the National
Environmental Policy Act (42 U.S.C.
4321-4347). This document recognizes
Brazil’s decision to include one of their
native species in CITES Appendix Il
and serves as public notice of their
decision to potential importers and
exporters, as well as other persons who
may have a need to know of this
Appendix Ill amendment. Because this
amendment to 50 CFR 23.23 is simply
a notification to the public on an action
that has been taken by Brazil under the
terms of CITES, this document does not
constitute a ““rule” for purposes of the
Administrative Procedure Act (5 U.S.C.
551 (4)). Accordingly, the provisions of

and the Small Business Regulatory
Enforcement Fairness Act of 1966 do
not apply to this notice.

No new information collection is
required as a result of this rulemaking
action. For any permits or certificates
required for re-export from the United
States of this or any other CITES-listed
species, the Office of Management and
Budget has approved the collection of

information under 44 U.S.C. 3501 et seq.

and assigned clearance numbers 1018—
0093 and 1018-0012.

This document was prepared by Dr.
Bruce MacBryde and Dr. Susan
Lieberman, Office of Scientific
Authority, under the authority of the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq., 87
Stat. 884, as amended).

List of Subjects in 50 CFR Part 23

Regulation Promulgation

Accordingly, for the reasons set out
above in this document, the Service
amends Part 23 of Title 50, chapter I,
subchapter B, of the Code of Federal
Regulations as set forth below:

PART 23—ENDANGERED SPECIES
CONVENTION

1. The authority citation for Part 23
continues to read as follows:

Authority: Convention on International
Trade in Endangered Species of Wild Fauna
and Flora, 27 U.S.T. 1087; and Endangered
Species Act of 1973, as amended (16 U.S.C.
1531 et seq.).

2. Section 23.23(f) is amended in the
table by revising the entry for Swietenia
macrophylla under the plant family
Meliaceae to read as follows:

§23.23 Species listed in Appendices I, I,
and Il

Executive Order 12866, the Regulatory Endangered and threatened species, * ok x ko
Flexibility Act (5 U.S.C. 601 et seq.), Exports, Imports, Treaties. (H* * *
First listing
Speci : date
pecies Common name Appendix (month/day/
year)
PLANT KINGDOM. PLANTS.
* * * * * *
Family Meliaceae Mahogany family
Swietenia macrophylla populations in the Americas (in- Bigleaf mahogany Il (Bolivia, Brazil, Costa Rica) 11/16/95

cluding logs, sawn wood, and veneer sheets, but no

other parts or derivatives, e.g., products).

*

*

Dated: October 13, 1998.
Donald J. Barry,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 98-28927 Filed 10-29-98; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[1.D.102698A]

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Reef Fish
Fishery of the Gulf of Mexico; Closure
of the Commercial Red Snapper
Component

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS closes the commercial
fishery for red snapper in the exclusive
economic zone (EEZ) of the Gulf of

Mexico. NMFS has determined that the

annual commercial quota for red
snapper was reached on October 15,
1998. This closure is necessary to
protect the red snapper resource.

DATES: Closure is effective 12:01 a.m.,
local time, November 1, 1998, until
noon, local time, February 1, 1999.

FOR FURTHER INFORMATION CONTACT:
Robert Sadler, 727-570-5305.

SUPPLEMENTARY INFORMATION: The reef
fish fishery of the Gulf of Mexico is
managed under the Fishery
Management Plan for the Reef Fish
Resources of the Gulf of Mexico (FMP).
The FMP was prepared by the Gulf of
Mexico Fishery Management Council
and is implemented under the authority
of the Magnuson-Stevens Fishery
Conservation and Management Act by
regulations at 50 CFR part 622. Those
regulations set the commercial quota for
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red snapper in the Gulf of Mexico at
4.65 million Ib (2.11 million kg) for the
current fishing year, January 1 through
December 31, 1998. Those regulations
split the red snapper commercial fishing
season into two time periods, the first
commencing at noon on February 1 with
two-thirds of the annual quota (3.06
million Ib (1.39 million kg)) available,
and the second commencing at noon on
September 1 with the remainder of the
annual quota available. During the
commercial season, the red snapper
commercial fishery opens at noon on
the first of each month and closes at
noon on the 15th of each month, until
the applicable commercial quotas are
reached.

Under 50 CFR 622.43(a), NMFS is
required to close the commercial fishery
for a species or species group when the
quota for that species or species group
is reached or is projected to be reached
by publishing a notification to that
effect in the Federal Register. Based on
current statistics, NMFS has determined
that the annual commercial quota of
4.65 million Ib (2.11 million kg) for red
snapper was reached on October 15,
1998. The commercial red snapper
fishery was closed on October 15, 1998,
at noon and was scheduled to reopen on
November 1, 1998. However, because
NMFS has determined that the
commercial red snapper quota was
reached on October 15, the commercial
red snapper fishery will not reopen on
November 1; it will remain closed until
noon on February 1, 1999.

During the closure, the bag and
possession limits specified in 50 CFR
622.39(b) apply to all harvest or
possession of red snapper in or from the
EEZ in the Gulf of Mexico, and the sale
or purchase of red snapper taken from
the EEZ is prohibited. In addition, the
bag and possession limits for red
snapper apply on board a vessel for
which a commercial permit for Gulf reef
fish has been issued, without regard to
where such red snapper were harvested.
However, when the recreational quota
for red snapper has been reached and
the bag and possession limit has been
reduced to zero, such possession during
a closed period is prohibited. The
recreational red snapper fishery was
closed on September 30, 1998 (63 FR
45760).

Classification

This action is taken under 50 CFR
622.43(a) and is exempt from review
under E.O. 12866.

Dated: October 26, 1998.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 98-29090 Filed 10-27-98; 1:58 pm]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 980715175-8254-02; |.D.
070198B]

RIN 0648—-AL35

Fisheries of the Northeastern United
States; Vessel Monitoring System
Power Down Exemption

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
amend the regulations implementing the
Atlantic Sea Scallop and Northeast
Multispecies Fishery Management Plans
(FMP). This action changes the name
“Vessel Tracking System (VTS)” to
“Vessel Monitoring System (VMS)” and
changes the VMS operating
requirements for vessels to allow the
VMS unit to be turned off if the vessel
is out of the water continuously for
more than 72 consecutive hours,
provided the owner of the vessel obtains
and complies with a letter of exemption
issued to the vessel. The change in VMS
operating requirements is necessary to
address the lack of available power
required to keep VMS units operational
when vessels are removed from the
water for repair and maintenance.
DATES: Effective November 30, 1998.
ADDRESSES: Copies of the Regulatory
Impact Review supporting this action
may be obtained from Jon C. Rittgers,
Acting Regional Administrator,
Northeast Regional Office, NMFS, One
Blackburn Drive, Gloucester, MA 01930.
Comments regarding burden-hour
estimates for collection-of-information
requirements contained in this final rule
should be sent to Jon C. Rittgers and the
Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), Washington, DC 20502
(Attention: NOAA Desk Officer).
FOR FURTHER INFORMATION CONTACT: Paul
H. Jones, Fishery Policy Analyst, 978—
281-9273.
SUPPLEMENTARY INFORMATION: A
proposed rule for this action was

published on July 28, 1998 (63 FR
40253). Details of this action are
described in the preamble to the
proposed rule and will not be repeated
here.

Approved Management Measures

Under current regulations, required
VTS units, hereinafter referred to as
VMS units, in the Atlantic sea scallop
fishery must be fully operational at all
times and transmit a signal indicating a
vessel’s accurate position at least every
hour, 24 hours a day, without
interruption, throughout the year. A
vessel out of the water for repair and
maintenance may not have an
operational power supply available with
which to power its VMS unit so that it
may transmit hourly position reports.
This action amends the operating
requirements for a VMS to allow vessels
in those fisheries to turn off the VMS
unit if the vessel will be out of the water
continuously for more than 72 hours.
Owners of such vessels must first obtain
a letter of exemption issued to the vessel
from the Regional Administrator. This
amendment is consistent with the
primary intent of the original
requirement, which was to monitor the
at-sea activity of these vessels for
compliance with the regulatory
requirements.

In addition to the management
measure described above, this final rule
also changes the names and related
definitions for ““Vessel Tracking System
(VTS)” to “Vessel Monitoring System
(VMS)” and “VTS unit” to “VMS unit”
to provide consistency with other NMFS
Regions.

Comments and Responses

NMPFS received written comments on
the proposed rule from one individual
and one fishing industry association.
Specific comments are discussed and
responded to here.

Comment: The fishing industry
association supports implementation of
the amendment that would allow
vessels to turn off the VMS unit if the
vessel will be out of the water
continuously for more than 72
consecutive hours.

Response: The comment has been
noted and the regulatory amendment is
approved.

Comment: One individual and one
fishing industry association expressed
concern over the requirement of
requiring VMS units to be fully
operational at all times and transmit a
signal indicating a vessel’s accurate
position at least every hour, 24 hours a
day, without interruption, throughout
the year. They state that most docks do
not have shore power hook-ups, and
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many do not have generators, making
the 24—hours a day requirement
impractical.

Response: NMFS understands this
problem and may further adjust the
VMS power down regulations through a
regulatory amendment, if information
becomes available to support such a
change.

Classification

This final rule has been determined to
be not significant for purposes of E.O.
12866.

The Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration that this
rule would not have a significant
economic impact on a substantial
number of small entities. No comments
were received regarding this
certification. As a result, a regulatory
flexibility analysis was not prepared.

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall a person be subject to a
penalty for failure to comply with, a
collection of information subject to the
requirements of the Paperwork
Reduction Act (PRA) unless that
collection of information displays a
currently valid OMB control number.

The rule contains one new collection-
of-information requirement subject to
the PRA. The collection-of-information
requirement has been approved by the
Office of Management and Budget, OMB
control number OMB 0648-0202.

The estimated response time includes
the time needed for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Public comment is sought regarding
whether this collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information has practical
utility; the accuracy of the burden
estimate; ways to enhance the quality,
utility, and clarity of the information to
be collected; and ways to minimize the
burden of the collection of information,
including through the use of automated
collection techniques or other forms of
information technology. Send comments
regarding this burden estimate or any
other aspect of this data collection to
NMFS and OMB (see ADDRESSES).

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: October 22, 1998.
Gary Matlock,
Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is amended
as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. In §648.2, the definitions for
“Vessel Tracking System (VTS)” and
“VTS unit” are removed, and the
definitions for “Vessel Monitoring
System (VMS)”” and “VMS unit” are
added in alphabetical order to read as
follows:

8§648.2 Definitions.
* * * * *

Vessel Monitoring System (VMS)
means a vessel monitoring system as set
forth in §648.9 and approved by NMFS
for use by scallop and NE multispecies
vessels, as required by this part.

VMS unit means a device installed on
board a vessel used for vessel
monitoring and transmitting the vessel’s
position as required by this part.

* * * * *

3. In §648.9, the acronym “VTS” in
the section heading is replaced with the
acronym “VMS” and paragraph (b)(2),
the first sentence of paragraph (b)(5),
and paragraphs (b)(7) and (c) are revised
to read as follows:

§648.9 VMS requirements.
* * * * *
b * k%

(2) The VMS shall be fully automatic
and operational at all times, regardless
of weather and environmental
conditions, unless exempted under
paragraph (c)(2) of this section.

* * * * *

(5) The VMS shall provide accurate
hourly position transmissions every day
of the year unless exempted under
paragraph (c)(2) of this section. * * *

* * * * *

(7) The VMS vendor shall be capable
of transmitting position data to a NMFS-
designated computer system via a
modem at a minimum speed of 9600
baud. Transmission shall be in a file
format acceptable to NMFS.

* * * * *

(c) Operating requirements. (1) All
required VMS units must transmit a
signal indicating the vessel’s accurate
position at least every hour, 24 hours a
day, unless such vessel is exempted
under paragraph (c)(2) of this section.

(2) Power Down Exemption. (i) Any
vessel required to have on board a fully
operational VMS unit at all times, as
specified in paragraph (b)(2) of this
section, is exempt from this requirement
provided:

(A) The vessel will be continuously
out of the water for more than 72
consecutive hours; and

(B) A valid letter of exemption
obtained pursuant to paragraph (c)(2)(ii)
of this section has been issued to the
vessel and is on board the vessel and the
vessel is in compliance with all
conditions and requirements of said
letter.

(ii) Letter of Exemption—(A)
Application. A vessel owner may apply
for a letter of exemption from the
operating requirements specified in
paragraph (c)(1) of this section for his/
her vessel by sending a written request
to the Regional Administrator and
providing the following: Sufficient
information to determine that the vessel
will be out of the water for more than
72 continuous hours; the location of the
vessel during the time an exemption is
sought; and the exact time period for
which an exemption is needed (i.e., the
time the VMS will be turned off and
turned on again).

(B) Issuance. Upon receipt of an
application, the Regional Administrator
may issue a letter of exemption to the
vessel if it is determined that the vessel
owner provided sufficient information
as required under paragraph (c)(2)(ii)(A)
of this section and that the issuance of
the letter of exemption will not
jeopardize accurate monitoring of the
vessel’s DAS. Upon written request, the
Regional Administrator may change the
time period for which the exemption
was granted.

* * * * *

4. In addition to the amendments set
forth above, the acronym “VTS” is
replaced with the acronym “VMS”’, and
the acronym “VTSs” is replaced with
the acronym “VMSs’’ wherever they
appear throughout the following places:

a. Section 648.4(c)(2)(iii)(A),
(©)(2)(iv)(B), and (e)(1)(iv);

b. Section 648.7(b)(1)(i) and (b)(1)(iii);
c. Section 648.9(a), (b) introductory
E(e?)(t(, ()b)(l), (b)(3)-(b)(6), (b)(8)-(b)(9), and

-(9);

d. Section 648.10(a), (b) introductory
text, (b)(1), (b)(2), (b)(4), (b)(3). (c)
introductory text, (e) introductory text,
(e)(1), (e)(1)(ii), and (f)(1); and

e. Section 648.14(a)(7), (c)(2)
introductory text, (c)(2)(i), (c)(2)(ii),
(h)(3), and (h)(4).

[FR Doc. 98-29084 Filed 10—29-98 8:45 am]
BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

10 CFR Part 430
[Docket Number EE-RM-97-500]
RIN 1904-AA75

Energy Conservation Program for
Consumer Products: Fluorescent
Lamp Ballasts Energy Conservation
Standards

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of limited reopening of
the record and opportunity for public
comment.

SUMMARY: The Department of Energy
reopens the record of its rulemaking to
revise energy conservation standards for
fluorescent lamp ballasts under the
Energy Policy and Conservation Act.
This notice provides an opportunity for
public comment regarding the
Department’s consideration of
consumers who choose electronic
ballast T-8 systems over electronic
ballast T-12 systems and consumers
who choose electronic ballasts over
cathode cutout ballasts.

DATES: Comments must be received on
or before November 30, 1998.
ADDRESSES: Written comments are
welcome. Please submit 10 copies (no
faxes) to: Brenda Edwards-Jones, U. S.
Department of Energy, Office of Energy
Efficiency and Renewable Energy,
Energy Conservation Program for
Consumer Products: Fluorescent Lamp
Ballasts, Docket No. EE-RM-97-500,
1000 Independence Avenue, S.W.,
Washington, D.C. 20585-0121.

FOR FURTHER INFORMATION CONTACT: Carl
Adams, U.S. Department of Energy,
Office of Energy Efficiency and
Renewable Energy, EE-43, 1000
Independence Avenue, S.W.,
Washington, D.C. 205850121, (202)
586-9127, or Eugene Margolis, Esq.,
U.S. Department of Energy, Office of

General Counsel, GC-72, 1000
Independence Avenue, S.W.,
Washington, D.C. 20585, (202) 586—
9507.

SUPPLEMENTARY INFORMATION: Pursuant
to section 325 of the Energy Policy and
Conservation Act (EPCA), 42 U.S.C.
6295, the Department of Energy (DOE)
proposed to revise the energy
conservation standards applicable to
fluorescent lamp ballasts, as well as a
variety of other consumer products. 59
FR 10464 (March 4, 1994). On January
31, 1995, the Department published a
rulemaking determination that, based on
comments received, it would issue a
revised notice of proposed rulemaking
for fluorescent lamp ballasts. 60 FR
5880 (January 31, 1995). Section
325(0)(2) requires that any amended
standard be designed to achieve the
maximum improvement in energy
efficiency that is technologically
feasible and economically justified. 42
U.S.C. 6295(0)(2).

During the conduct of several
workshops and in other discussions
with stakeholders , two issues have
arisen that the Department wishes to
notice to the public prior to the issuance
of a revised proposed rule.

Issue 1

In the analyses for the 1994 Proposed
Rule, the February, 1996, Draft Report
and the July, 1997, Draft Report
regarding the potential impacts of
possible energy efficiency levels for
fluorescent lamp ballasts, the
Department conducted the analyses by
comparing magnetic ballast T-12
systems to electronic ballast T-12
systems and magnetic T-8 systems to
electronic T-8 systems when evaluating
efficiency levels where the consumer is
faced with standard levels requiring
electronic ballasts. The Department was
silent on any comparison of magnetic
T—12 systems to electronic ballast T-8
systems. The analyses were conducted
in a manner which essentially assumed
all consumers of magnetic T-12 ballast
systems would replace them with
electronic T-12 ballast systems. Prior to
18 months ago, there had been no
comments regarding the validity or
impact of conducting the analysis in
this manner.

Current industry data indicates that
approximately 94 percent of consumers
who choose electronic ballasts choose
T-8 systems. DOE has now received a

number of comments that by only
considering consumers purchasing T-12
ballast systems, the Department would
not capture the full range of impacts
likely to result from the rulemaking.
During the March 18, 1997, workshop
on the Revised Life Cycle Cost and
Engineering Analysis of Fluorescent
Lamp Ballasts, the Alliance to Save
Energy, Natural Resources Defense
Council and American Council for an
Energy Efficient Economy (ACEEE)
commented that the Department, in
considering standards at the electronic
ballast efficiency level, should include
consideration of the benefits or costs
that result when consumers choose to
purchase electronic ballast T-8 systems
instead of electronic ballast T-12
systems. This issue was raised again by
ACEEE in its written comments of
October 2, 1997, on the Draft Report on
Potential Impact of Possible Energy
Efficiency Levels for Fluorescent Lamp
Ballasts (ACEEE, No. 14) and again in its
written comments of June 5, 1998, in
response to the Public Workshop on
Possible Impacts of Energy Efficiency
Standards for Fluorescent Lamp Ballasts
conducted on April 28, 1998. (ACEEE,
No. 24).

In consideration of these comments,
this issue was further discussed with
the National Electrical Manufacturers
Association (NEMA) at a meeting on
June 9-10, 1998. At this meeting, DOE
and NEMA members discussed ways to
compare an electronic ballast T-12
system to an electronic ballast T-8
system, including how such a
comparison would require an additional
normalization step to account for the
lamp lumen differences. Preliminary
impact analyses using a normalization
approach which uses the mean
characteristics representative of the
most popular T-12 and T-8 lamps
indicates that a shift from T-12 lamps
with electronic ballasts to T-8 lamps
with electronic ballasts would yield
significant additional energy and life
cycle cost savings. Any such market
shift in lamp usage caused by a ballast
standard could also have an impact on
lamp manufacturers.

In a letter to the Department, dated
October 16, 1998, NEMA stated that
DOE should not consider the impact of
any shift from T-12 systems to T-8
systems because any additional benefits
would accrue from system efficiencies
of the ballast and the lamp.
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The Department believes its analysis
of the impacts of a potential standard
level on consumers, manufacturers and
the nation, as prescribed by EPCA,
requires the analysis to compare the
marketplace before and after standards
and to measure the impacts of changes.
DOE believes this policy is consistent
with previous rulemakings such as the
Department’s consideration of a possible
shift from gas mobile home furnaces to
electric heat if the gas mobile home
furnace standards were increased.

Further, the Department believes,
based on current sales, if a standard
required consumers of magnetic ballast
T-12 systems to purchase electronic
ballasts, it is likely that many if not
most of these consumers would choose
to purchase electronic ballast T-8
systems. In determining the likely
benefits and costs for the nation and the
likely impacts on manufacturers, the
Department intends to explore a range
of market scenarios using different
assumptions about the likely effects of
a new DOE standard on ballasts on the
market shares of T-8 and T—12 systems.
Additionally, the Department intends to
analyze both the range of life cycle costs
for consumers who choose electronic
ballast T-12 systems and the range of
life cycle costs for consumers who
choose electronic ballast T-8 systems.
By this notice, the Department is
soliciting public comment on whether a
market shift from T-12 systems to T-8
systems is likely to occur if an energy
conservation standard were set at a level
requiring electronic ballasts, the extent
of any such shift in terms of a
percentage and whether any such shift
should be considered in determining the
impact of an energy conservation
standard set at a level requiring
electronic ballasts on consumers,
manufacturers and the nation.

Issue 2

In the analyses for the 1994 Proposed
Rule, the February, 1996, Draft Report
and the July, 1997, Draft Report
regarding the potential impacts of
possible energy efficiency levels for
fluorescent lamp ballasts, the
Department conducted the analysis by
comparing magnetic ballasts to cathode
cutout ballasts when evaluating
efficiency levels where the consumer is
faced with standard levels requiring
cathode cutout ballasts. The Department
was silent on any comparison of
cathode cutout ballasts to electronic
ballasts. The analyses were conducted
in a manner which essentially assumed
all consumers of magnetic ballasts
would replace them with cathode cutout
ballasts. Currently cathode cutout

ballasts represent approximately one
percent of the magnetic ballast market.

In discussions with manufacturers
after the June 9-10, 1998 meeting at
NEMA, manufacturers stated a belief
that when faced with such a standard,
many consumers would choose
electronic ballasts instead of cathode
cutout ballasts. They indicated this
choice would increase the impact on
manufacturers who produce magnetic
ballasts and requested changes in the
manufacturer impact analysis, as
specifically, the Government Regulatory
Impact Model (GRIM), to account for
this possible shift.

The Department believes its analysis
of the impacts of a potential standard
level on consumers, manufacturers and
the nation, as prescribed by EPCA,
requires the analysis to compare the
marketplace before and after standards
and to measure the impacts of changes.
DOE believes this policy is consistent
with previous rulemakings such as the
Department’s consideration of a possible
shift from gas mobile home furnaces to
electric heat if the gas mobile home
furnace standards were increased.

Given the small current market share
of cathode cutout ballasts, the
Department believes it would be
reasonable to assume that with an
energy conservation standard set at the
cathode cutout level, many consumers
would choose electronic ballasts, even
though the cathode cutout ballast would
then be the lowest cost ballast. It would
also be reasonable to assume that many
or most of the consumers who choose
electronic ballasts will also choose to
convert from T-12 to T-8 lamps at the
time of ballast replacement. In
determining the likely benefits and costs
for the nation and the likely impacts on
manufacturers, the Department intends
to explore a range of market scenarios
using different assumptions about the
likely effects of a new DOE standard on
ballasts on the market shares of
electronic and cathode cutout ballasts.
Additionally, the Department intends to
analyze both the range of life cycle costs
for consumers who choose electronic
ballasts and the range of life cycle costs
for consumers who choose cathode
cutout ballasts. By this notice, the
Department is soliciting public
comment on whether a market shift
from cathode cutout ballasts to
electronic ballasts is likely to occur if an
energy conservation standard were set at
a level requiring cathode cutout ballasts,
the extent of any such shift in terms of
a percentage, the percentage of those
consumers choosing electronic ballasts
who would choose T-8 systems and
whether any shift should be considered
in determining the impact of an energy

conservation standard set at a level
requiring cathode cutout ballasts on
consumers, manufacturers and the
nation.

Public Comment

DOE seeks comments on the
following:

¢ In considering standards set at the
level of electronic ballasts, whether a
market shift from T-12 systems to T-8
systems is likely to occur, the extent of
any such shift in terms of a percentage
and whether any such shift should be
considered in determining the impact of
an energy conservation standard on
consumers, manufacturers and the
nation.

¢ In considering standards that would
require T-12 cathode cutout ballasts,
whether a market shift from cathode
cutout ballasts to electronic ballasts is
likely to occur, the extent of any such
shift in terms of a percentage, the
percentage of those consumers choosing
electronic ballasts who would choose
T-8 systems and whether any shift
should be considered in determining the
impact of an energy conservation
standard on consumers, manufacturers
and the nation.

Issued in Washington, D.C., on October 26,
1998.
Dan W. Reicher,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

[FR Doc. 98-29156 Filed 10-29-98; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 121

[Docket No. 25611]

RIN 2120-AC84

Retrofit of Improved Seats in Air
Carrier Transport Category Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of public meeting,
reopening of comment period.

SUMMARY: This document announces a
public meeting in which the Federal
Aviation Administration (FAA) will
discuss changes in and solicit comments
and information from the public on the
FAA’s current draft rule to require the
retrofit of improved seats in air carrier
transport category airplanes. A Notice of
Proposed Rulemaking (NPRM) that
proposed requiring more crashworthy
seats on most air carrier airplanes
operating under parts 121 and 135 was
published on May 17, 1988. The draft
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rule currently under consideration
differs in some respects from the 1988
proposal. This document describes
those differences and announces a 2-day
public meeting at which the difference
may be addressed and more current
information and views obtained. This
document also reopens the comment
period.
DATES: The public meeting will be held
on December 8 and 9, 1998, at 9:00 a.m.,
in Arlington, Virginia. Registration will
begin at 8:30 a.m. on each day.
Comments must be received no later
than January 8, 1999.
ADDRESSES: The public meeting will be
held at the Marriott Crystal Forum, 1999
Jefferson Davis Highway, Arlington,
Virginia 22203-3564; telephone (703)
413-5500, facsimile (703) 413-0185.
Persons who are unable to attend the
meeting and wish to submit written
comments may mail their comments
(clearly marked with the docket
number) in triplicate to Federal
Aviation Administration, Office of the
Chief Counsel, Attention: Rules Docket
(AGC-200), Docket No. 25611, 800
Independence Avenue SW.,
Washington, DC 20591, or deliver in
person to room 915G at the same
address. Comments also may be
submitted electronically to the
following Internet address: 9—npr—
cmts@faa.dot.gov. Comments may be
inspected in room 915G weekdays,
except Federal holidays, between 8:30
a.m. and 5:00 p.m. Written comments to
the docket will receive the same
consideration as statements made at the
public meeting.
FOR FURTHER INFORMATION CONTACT:
Requests to present a statement at the
public meeting and questions regarding
the logistics of the meeting should be
directed to Ms. Terry Stubblefield,
Aircraft and Airport Rules Division,
ARM-200, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591,
telephone (202) 267-7624, facsimile
(202) 267-5075. Technical questions
should be directed to Mr. John Petrakis,
Aircraft Engineering Division, AIR-120,
Federal Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 220591, telephone
(202) 267-9274, facsimile (202) 267—
5340. Cost/Benefit questions should be
directed to Ms. Marilyn Don Carlos,
Aircraft Regulatory Analysis Branch,
APO-320, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591,
telephone (202) 267-3319, facsimile
(202) 267-3324.
SUPPLEMENTARY INFORMATION: The
public meeting will be held at the

Marriott Crystal Forum, 1999 Jefferson
Davis Highway, Arlington, Virginia
22202-3564; telephone (703) 413-5500,
facsimile (703) 413-0185. Hotel
reservations should be made in advance.
A block of rooms has been reserved at
the following two hotels:

« Hyatt Regency Crystal City at
Washington National Hotel, 2799
Jefferson Davis Highway, Arlington,
Virginia 22202; telephone (703) 418—
1234, facsimile (703) 418-1289.

 Hilton Crystal City at National
Airport, 2399, Jefferson Davis Highway,
Arlington, Virginia 22202; telephone
(703) 418-6800, facsimile (703) 418—
3763.

Persons wishing to attend the public
meeting are encouraged to make
reservations at the Hyatt Regency
Crystal City by November 16, 1998, or
at the Hilton Crystal City by November
7, 1998, to take advantage of the special
room rates. When making reservations,
persons should contact the hotel
directly using the telephone or facsimile
numbers listed above and should
indicate that they will be attending the
Federal Aviation Administration public
meeting.

The purpose of the meeting is for the
FAA to (1) discuss with the public the
draft final rule that is currently under
consideration, which differs from the
original proposal, (2) fully discuss the
technical and cost-related issues of
compliance with the retrofit of
improved seats on air carrier transport
category airplanes, and (3) hear
comments from the public on these
issues. The agenda for the meeting will
include:

Day One

* Review Technical Standard Order
(TSO)-C127a changes.

* Review of latest Head Injury
Criteria (HIC) research and component
tester development.

* Review the NPRM (Notice No. 88—
8) and text of the draft final rule
currently under consideration.

« Discuss ““16g-compatible seat”
testing for passenger and flight
attendant seats.

* Review in detail the cost/benefit
analysis.

e Public presentations.

Day Two

* Public presentations.
» Responses to questions and open
discussion of identified issues.

Participation at the Public Meeting

Requests from persons who wish to
present oral statements at the public
meetings should be received by the FAA
no later than December 1, 1998. Such

requests should be submitted to Ms.
Terry Stubblefield, Aircraft and Airport
Rules Division, as listed in the section
above titled FOR FURTHER INFORMATION
CONTACT and should include a written
summary of oral remarks to be
presented and an estimate of time
needed for the presentation. Requests
received after the date specified above
will be scheduled if there is time
available during the meeting; however,
the names of those individuals may not
appear on the written agenda. The FAA
will prepare an agenda of speakers and
presenters and make the agenda
available at the meeting. To
accommodate as many speakers as
possible, the amount of time allocated to
each speaker may be less than the
amount of time requested. Persons
requiring audiovisual equipment should
notify the FAA when requesting to be
placed on the agenda.

Background

Title 111, section 303(b) of the Airport
and Airway Safety and Capacity
Expansion Act of 1987 (Public Law 100—
223, December 30, 1987) mandates
rulemaking to consider requiring
improved crashworthiness standards for
aircraft seats. The act states the
following:

Not later than 120 days after the date of the
enactment of this Act, the Secretary [of
Transportation] shall initiate a rulemaking
proceeding to consider requiring all seats on
board all air carrier aircraft to meet improved
crashworthiness standards based upon the
best available testing standards for
crashworthiness.

On May 17, 1988, the FAA published
crashworthiness standards for seats
used in newly certified transport
category airplanes (53 FR 17640). On the
same date, the FAA published an NPRM
(Notice No. 88-8, 53 FR 17650) to
require the retrofit of crashworthy seats
on most existing transport category
airplanes used in operations under 14
CFR parts 121 and 135. The NPRM
proposed to prohibit the operation of
these airplanes unless all passenger and
flight attendant seats met the
crashworthiness standards for newly
certified airplanes adopted concurrently
by the agency in 14 CFR part 25, as
noted above.

Approximately 70 commenters
responded to Notice No. 88-8. Forty-
five commenters agreed with the
proposal, 14 opposed it, and 11
supported the intent of the proposal but
did not agree with all the provisions.
Comments received in response to
Notice No. 88-8, subsequent submittals,
and information obtained during other
public meetings are being considered in
developing the proposed final rule.
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Proposed Revisions Under
Consideration

Based on comments to Notice No. 88—
8, and other available information, the
FAA is considering revisions to the
proposed rule. The proposal currently
under consideration is described as
follows:

Section 121.311, Seats, safety belts,
and shoulder harnesses, contains the
current requirements. The FAA is
considering adopting a new paragraph
(i) that would prohibit the operation of
each transport category airplane type
certificated after January 1, 1958, unless
all passenger and flight attendant seats
in the airplane fully comply with the
provisions of 14 CFR 025.562, in effect
onlJune 16, 1988. The FAA is
considering an exception for airplanes
operated in all-cargo operations. The
prohibition would be effective 4 years
after the date of publication of the final
rule.

The FAA is also considering an
alternative to paragraph (j), which
would be contained in a new paragraph
(k). The alternative would allow a
transport category airplane type
certified after January 1, 1958, to
continue to be operated after 4 years
after the final rule is published,
provided that all passenger and flight
attendant seats comply with 14 CFR
25.562, or a properly marked as **16g-
compatible.” Any combination of seats
that comply with 14 CFR 25.562, or are
properly marked also would be
acceptable. A seat could be properly
marked as ‘“16g-compatible” if it is
manufactured before the 4 year date,
and the Administrator has determined
the seat type to be capable of carrying
the resultant dynamic loads required in
§25.562 (a) and (b), without structural
separation of primary, i.e., seat legs,
frame, or seat track attachments. The
concept of **16g compatible” is further
described below.

The Administrator’s determination
that a seat type is ““16g-compatible”
would be required to be made before 3
years after publication of the final rule.
The Administration could make the
determination on a later date if it is also
determined that special circumstances
make compliance by the 3 year date
impracticable and that the public
interest warrants a later date. A request
for such an extension would be made to
the Manager of the Transport Airplane
Directorate, Aircraft Certification
Service; in responding to that request,
the Directorate would consider, among
other things, the specific seats/seat
types for which timely compliance
would not be achieved, the reasons why
compliance could not be achieved

earlier, and the proposed schedule for
compliance.

Analysis of Proposed Revisions Under
Consideration

The FAA is describing the revisions
currently under consideration to allow
for public review prior to the public
meeting. If the rule is adopted with the
changes described above, seats that
would be approved as ‘““16g-compatible”
would be required to undergo a
supplemental certification. The
supplemental seat certification process
that will be administered by the FAA
would be as follows.

Aircraft seats/seat types designed and
manufactured to the requirements of
TS0-C39, i.e., “‘9g seats” or the
equivalent that an operator or seat
manufacturer (applicant) considers to be
“16g-compatible seats,” would be
required to be approved by the FAA. To
qualify a *“16g-compatible seat,” the
applicant would be required to show
that the seat or seat type will withstand
the forces addressed in 14 CFR
§25.562(a) and (b) without structural
separation of the seat’s primary
structure. In addition, the applicant
would have to show that the occupant
dummy remains in the seat during the
test and would not be “‘entrapped’ by
the test article.

The responsibility for demonstrating
compliance would rest with the
operator. The responsibility for
obtaining supplemental seat
certification approval for “16g-
compatible seats’” would rest with either
the air carrier operator or the aircraft
seat manufacturer. The applicant would
have to provide the FAA with sufficient
seat dynamic test data to support a
compliance finding. At a minimum, the
data package would include the
dynamic test results for a 169 forward
test with floor warpage (for passenger
seats only) and a 16g vertical test. The
data would include a complete
description of the test article (for
example, configuration, weight, and
restraints); other types of testing
information (including test set up, type
of anthropomorphic dummy, and
detailed description of seat attachment
to include type of floor track
(representative floor track not required)
or wall mounting, and seat floor or wall
attach fittings (for passenger seats
only)); facility used and observers
present; deformation measurements, if
available; and any post-test
observations, photos, and video
documentation.

A seat shown to be a variation of an
approved ‘“16g-compatible seat” could
be approved by similarity analysis.
These related seats could be shown to

be similar to a dynamic test article and/
or the differences statistically analyzed
to substantiate similarity. Modest seat
weight increases not to exceed 6 percent
would be allowed.

Applicants would submit their
requests and substantiating test data
package to their local Aircraft
Certification Office for evaluation.
Subsequent evaluation, if necessary,
would be performed by a “‘Seat
Evaluation Review Team’’ consisting of
a core of two or three engineers from the
FAA’s Aircraft Certification Service and
the Civil Aeromedical Institute (CAMI),
who would be responsible for the final
technical evaluation and approval, to
ensure standardization of evaluation.

Written supplemental seat approvals
for seats meeting the requirements,
when granted, would be issued by the
Director, Aircraft Certification Service to
the applicant, which could be either the
aircraft seat manufacturer or the
operator. Each applicant in possession
of written approval would be required
to provide the proper identification of
its seats by ensuring that each seat
permanently and legibly is labeled as
follows: ““16g Compatible per § 121.311”
and date of application of the label. The
label would be required to be
conspicuously located next to the
existing seat label.

The FAA will make available, upon
request, information stating the makes
and models of approved ““16g-
compatible seat” types. However,
affected air carriers and commercial
operators ultimately would be
responsible for obtaining the necessary
data and approval. The FAA anticipates
that seat manufacturers and associations
such as the Air Transport Association
(ATA), National Air Transportation
Association (NATA), Regional Airline
Association (RAA), and others, who
have worked with the FAA in the past
to improve occupant safety, would share
data and information with each other.
The air carrier, commercial operator, or
airplane manufacturer may get a seat
manufacturer to share some of the
burden of obtaining FAA approval of
some aspects of seating system design.
In any event, it is each operator’s
responsibility to obtain supplemental
seat certification for continued
operation of airplanes.

Cost/Benefit Information
Costs

The total cost of the 16g seat retrofit
draft final rule will be $950.5 million
($518.7 million discounted at 7 percent)
over the 20-year period from 1999
through 2018. In the development of
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this analysis the following assumptions
were made:

1. On average, an airplane’s service
life is expected to be 42 years and its
passenger seats are replaced at 14-year
intervals.

2. Airplane passenger seats installed
or replaced since 1992 are 169
compatible.

3. Flight attendant seats are not
replaced.

4. The incremental cost of a 169
compatible passenger seat is $78.
Installation costs are $65 per seat.

5. The average cost of a 16g flight
attendant seat is $5,400. Installation
costs are $85 per seat.

6. With a compliance date proposed at
4 years after the effective date of the
rule, estimated to be January 1999, the
costs of the rule include costs for the
early replacement of some seats.

7. Downtime costs for airplanes
whose seats will be replaced on an
accelerated schedule (i.e., normal
replacement would not occur before the
compliance date) are $9,124 for the half-
day estimated for installation.

8. A weight penalty of 1.5 pounds per
passenger seat place and between 0 and
3 pounds per flight attendant seat was
used.

9. The annual cost of carrying the
additional weight of a passenger seat is
$14.02, while the annual cost of the
additional weight of a flight attendant
seat is $8.42 (weighted average).

10. Although the FAA believes air
carriers will replace *‘16g-compatible
seats” with ““16g-compatible seats,” the
FAA has included the incremental costs
of the ““16g passenger seats’ and their
weight penalties from the date of
replacement after the effective date of
the rule.

11. An average of six passenger seats
per airplane will need to have
additional protection to comply with
front-row HIC. The cost of this
protection, which could be in the form
of a special seat belt, is estimated to be
$50 per seat.

12. Air carriers will not need to
remove a row of seats, avoiding lost
revenue.

13. No structural modifications to the
airframe of affected airplanes will be
necessary as a result of the rule.

The total estimated cost for seats,
installation, weight penalties, and
downtime for certain airplanes is $637.8
million. Certification costs during the
period will be $312.7 million ($156.8
million discounted). The cost to show
169 compatibility is estimated to be
$100,000 per certification. The cost to
show full 16g requirements is $200,000
per certification. The cost per

certification to show 169 requirements
for a similar configuration is $40,000.

Benefits

The benefits of the 169 seat retrofit
rule are estimated to range from $680
million to $1.2 billion ($290 to $530
million, discounted) over a 20-year
period.

These benefits are based on the
number of fatalities and injuries that
would be avoided given accident rates
that had survivors. Approximately 210
to 410 fatalities and 220 to 240 serious
injuries would be avoided over a 20-
year period.

The range of benefits stems from the
uncertainty in determining whether a
given fatality would have been
prevented with a 169 seat (researchers’
confidence in the specific cause of
fatalities varied across accidents, seat
location, etc.).

Information Requested

Based on the length of time since the
close of the comment period, the FAA
has determined that it is in the public
interest to reopen the comment period
on this NPRM to seek additional data
and supporting methodology in the
following areas:

1. How many applications for seat
certifications (basic vs. modification)
should the FAA expect per year for each
seat class—flight attendant, tourist,
business, and first class for both 16g and
“16g-compatible’?

2. What will it cost to certificate a
‘16g-compatible seat” vs. a full 169
seat?

3. What is the structural weight
increase/decrease between a 16g and a
9g seat, by class?

4. What percentage of seats produced
since 1992 are ““16g-compatible?”

5. Are the assumptions valid that
passenger seats are replaced, on average,
every 14 years, and that flight attendant
seats are rarely replaced?

6. What is the average retirement age
for an airplane when it leaves part 121
or part 135 service?

7. What are various means of
complying with front-row HIC? How
much do they cost? Are there
disadvantages to installing a y-belt?
What about removable bulkheads,
airbags, or shoulder harnesses? What is
the incremental cost of a y-belt, a
shoulder harness, and an airbag?

8. The FAA received comments
stating that removing a row of seats is
the only way to comply with HIC. What
is the foundation for that comment? Is
the answer different depending on
whether the airplane is a wide or
narrow body?

9. The FAA received comments that
estimated the cost associated with loss

of one seat per flight per day. Did that
comment take into consideration the
fact that, because most people book
seats in advance, these passengers could
rebook seats on nonfilled flights?

10. How long would it take to remove
old seats and install 16g or ““16g-
compatible seats” in an airplane? When
would new seat installations most likely
be done? Would they be done in service
or during C checks or D checks?

Accordingly, the FAA will conduct a
2-day public meeting in Arlington,
Virginia, for the purpose of gathering
this additional information.

The comment period on the proposed
rule will remain open until January 8,
1999, 30 days after the close of the
public meeting. The FAA will use this
public meeting as a forum to discuss
previously submitted comments, hear
new comments, and accept additional
data and support methodologies from
the public.

Persons interested in obtaining a copy
of Notice No. 88—8 should contact Ms.
Terry Stubblefield, Aircraft and Airport
Rules Division, at the address,
telephone number, or facsimile number
provided in the section above titled FOR
FURTHER INFORMATION CONTACT.

An electronic copy of the Notice of
Public Meeting and Notice No. 88-8
may be downloaded using a modem and
suitable communications software from
the FAA regulations section of the
FedWorld electronic bulletin board
service (telephone: (703) 321-3339) or
the Government Printing Office’s (GPO)
electronic bulletin board service
(telephone: (202) 512-1661).

Internet users may reach the FAA’s
web page at http://www.faa.gov or the
GPO’s web page at http://
WWW.access.gpo.gov/su__docs to access
recently published rulemaking
documents.

Public Meeting Procedures

Persons who plan to attend the
meeting should be aware of the
following procedures established for
this meeting:

1. There will be no admission fee or
other charge to attend or to participate
in the public meeting. The meeting will
be open to all persons who have
requested in advance to present
statements or who register on the day of
the meeting (between 8:30 a.m. and 9:00
a.m.), subject to availability of space in
the meeting room.

2. Representatives from the FAA will
conduct the public meeting. A panel of
FAA experts will be present to discuss
information presented by participants.

3. The public meeting is intended as
a forum to seek additional data and to
obtain clarification of supporting
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methodologies from the industry.
Participants must limit their
presentations and submissions of data to
this issue.

4. The meeting will offer the
opportunity for all interested parties to
present additional information not
currently available to the FAA, and will
provide an opportunity for the FAA to
explain the methodology and technical
assumptions supporting its current
conclusions.

5. FAA experts and public
participants are expected to engage in a
full discussion of all technical material
presented at the meetings. Each person
presenting conclusions will be expected
to submit to the FAA data fully
supporting those conclusions; all
proprietary data submitted will be
protected by the FAA from disclosure in
accordance with applicable laws.

6. The FAA will try to accommodate
all speakers; therefore, it may be
necessary to limit the time available for
an individual or group. If necessary, the
meeting may be extended to evenings or
additional days. If practicable, the
meeting may be accelerated to enable
adjournment in less than the time
scheduled.

7. Sign and oral interpretation can be
made available at the meeting, as well
as an assistive listening device, if
requested 10 calendar days before the
meeting.

8. The meeting will be recorded by a
court reporter. A transcript of the
meeting and all material accepted by the
panel during the meeting will be
included in the public docket, unless
protected from disclosure. Each person
interested in purchasing a copy of the
transcript should contact the court
reporter directly. This information will
be available at the meeting.

9. The FAA will review and consider
all material presented by participants at
the public meeting. Position papers or
material presenting views or
information related to the draft final
rule may be accepted at the discretion
of the presiding officer and will be
subsequently placed in the public
docket. The FAA requests that
presenters at the meeting provide 10
copies of all materials to be presented
for distribution to the panel members;
other copies may be provided to the
audience at the discretion of the
presenter.

10. Statements made by members of
the panel are intended to facilitate
discussion of the issues or to clarify
issues. Comments made at these public
meetings will be considered by the FAA
before making a final decision on
issuance of the final rule.

11. The meeting is designed to solicit
public views and more complete
information relevant to the final rule
under consideration. Therefore, the
meeting will be conducted in an
informal and nonadversarial manner.

Issued in Washington, DC, on October 23,
1998.

Douglas Kirkpatrick,
Acting Director, Aircraft Certification Service.
[FR Doc. 98-29050 Filed 10-29-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF LABOR

Pension and Welfare Benefits
Administration

29 CFR Parts 2520 and 2560

RIN 1210-AA69
RIN 1210-AA61

Summary Plan Descriptions; Claims
Procedures; Notice of Extension of
Comment Period

AGENCY: Pension and Welfare Benefits
Administration, Department of Labor.
ACTION: Notice of extension of comment
periods.

SUMMARY: This document extends the
comment period regarding the proposed
regulations under section 102(b) of Title
| of the Employee Retirement Income
Security Act of 1974 (ERISA) (relating to
the content of the Summary Plan
Description required to be furnished to
employee benefit plan participants and
beneficiaries covered under ERISA) and
under section 503 of ERISA (relating to
claims procedures of employee benefit
plans covered under ERISA). The
proposed regulations were set forth in
separate notices of proposed rulemaking
published in the Federal Register on
September 9, 1998.

DATES: The comment periods are
extended through December 9, 1998.
ADDRESSES: Written comments should
be submitted with a signed original and
three copies to the Office of Regulations
and interpretations, Pension and
Welfare Benefits Administration, 200
Constitution Avenue N.W., Room N-
5669, U.S. Department of Labor,
Washington, DC 20210, and marked
ATTENTION: Proposed SPD Content
Regulations or Benefit Claims
Regulation, whichever is appropriate.
All submissions will be available for
public inspection in the Public
Documents Room, Pension and Welfare
Benefits Administration, Room N-5507,
200 Constitution Avenue NW,
Washington, DC 20210 from 8:30 a.m. to
5:30 p.m.

FOR FURTHER INFORMATION CONTACT:
Jeffrey J. Turner, Office of Regulations
and Interpretations, Pension and
Welfare Benefits Administration, U.S.
Department of Labor, telephone (202)
219-8671. This is not a toll-free number.

SUPPLEMENTARY INFORMATION: On
September 9, 1998, the Department of
Labor (the Department) published a
notice of proposed rulemaking in the
Federal Register (63 FR 48376)
containing proposed amendments to the
regulations governing the content of the
Summary Plan Description (SPD)
required to be furnished to employee
benefit plan participants and
beneficiaries covered under Title | of the
Employee Retirement Income Security
Act (ERISA). On that same date, the
Department also published a notice of
proposed rulemaking revising the
minimum requirements for benefit
claims procedures of employee benefit
plans covered by ERISA (63 FR 48390).
In those notices, the Department invited
all interested persons to submit written
comments concerning the proposed
regulations on or before November 9,
1998.

The Department has received requests
from some members of the public for
additional time to prepare comments on
the proposed claims procedure
regulation due to the complexity of the
issues involved in that proposed
regulation, and the Department believes
that it is appropriate to grant such
additional time. Accordingly, this notice
extends the comment period during
which comments on the proposed
claims procedure regulation will
received through December 9, 1998.
Moreover, although no requests for
extensions have been received regarding
the proposed SPD content regulation,
this notice also extends through
December 9, 1998, the comment period
for that rulemaking in order to ensure
that persons interested in both proposed
regulations, which are related in
content, will have sufficient time to
prepare comments.

Notice of Extension of Public Comment
Periods

Notice is hereby given that the period
of time for the submission of public
comments on the proposed regulation
relating to the content of the SPD
required to be furnished to employee
benefit plan participants and
beneficiaries covered under ERISA
(proposed at 63 FR 48376) and the
proposed regulation relating to the
claims procedures of employee benefit
plans covered under ERISA (proposed at
63 FR 48390), is hereby extended
through December 9, 1998.
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Signed at Washington, DC, this 27th day of
October, 1998.

Meredith Miller,

Deputy Assistant Secretary For Policy,
Pension and Welfare Benefits Administration,
U.S. Department of Labor.

[FR Doc. 98-29173 Filed 10-29-98; 8:45 am]

BILLING CODE 4510-29-M

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3
RIN 2900-AJ44

Well Grounded Claims/Duty to Assist

AGENCY: Department of Veterans Affairs.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Department of Veterans
Affairs (VA) is issuing an advance
notice of proposed rulemaking
(ANPRM) to establish policy and
guidance regarding what action, if any,
VA should take to develop evidence
pertaining to benefit claims that are not
well grounded.

DATES: Written comments in response to
this ANPRM must be received on or
before January 28, 1999.

ADDRESSES: Mail or hand-deliver
written comments to: Director, Office of
Regulations Management (02D),
Department of Veterans Affairs, 810
Vermont Ave., NW, Room 1154,
Washington, DC 20420. Comments
should indicate that they are submitted
in response to “RIN: 2900-AJ44.”” All
written comments received will be
available for public inspection at the
above address in the Office of
Regulations Management, Room 1158,
between the hours of 8:00 a.m. and 4:30
p-m., Monday through Friday (except
holidays).

FOR FURTHER INFORMATION CONTACT: John
Bisset, Jr., Consultant, Regulations Staff,
Compensation and Pension Service,
Veterans Benefits Administration, 810
Vermont Avenue, NW, Washington, DC
20420, telephone (202) 273-7210.
SUPPLEMENTARY INFORMATION: Section
5107(a) of title 38, United States Code,
states that, unless otherwise provided
by the Secretary, it is the responsibility
of any person who submits a claim for
benefits under a law administered by
VA to submit evidence to justify a belief
by a fair and impartial individual that
the claim is well grounded.

The U.S. Court of Veterans Appeals
(the Court) has defined a well-grounded
claim as a plausible claim, one which is
meritorious on its own or capable of
substantiation. To satisfy the initial

burden of 38 U.S.C. 5107(a), a claim
need not be conclusive but only
possible. The Court has further held that
such a claim must be accompanied by
supportive evidence and that such
evidence must justify a belief by a fair
and impartial individual that the claim
is plausible. For example, generally for
a claim for service-connected disability
benefits to be well grounded there must
be: (1) a medical diagnosis of a current
disability; (2) medical evidence, or in
certain circumstances, lay evidence of
in-service incurrence or aggravation of a
disease or injury; and (3) medical
evidence of a nexus between an in-
service disease or injury and the current
disability.

After establishing the requirement
that a claimant must submit a well-
grounded claim, 38 U.S.C. 5107(a)
requires the Secretary of Veterans
Affairs to assist “‘such a claimant” in
developing the facts pertinent to the
claim. Both the Court and the U.S. Court
of Appeals for the Federal Circuit have
held that VA'’s statutory duty to assist
attaches only after a claimant submits a
well grounded claim.

In a substantial number of cases, both
the Board of Veterans Appeals and the
Court have found that claims developed
and adjudicated at VA'’s regional offices
were not well grounded.

This situation has raised concerns
from a number of quarters. For example,
some members of the Court have
suggested that 38 U.S.C. 5107(a) reflects
a statutory policy that implausible
claims should not consume the limited
resources of VA and force into backlog
and delay well-grounded claims. The
Veterans’ Claims Adjudication
Commission, established under Pub. L.
103-446, questioned whether it is
prudent to invest the cost in time and
resources of developing claims that are
not well grounded. They maintained,
among other things, that developing
claims that are not well grounded (1)
improperly lifts the burden of proof
from the claimant and places it on VA;
and (2) tends to unnecessarily expand
issues and drive the adjudication system
toward requesting and obtaining
irrelevant evidence rather than
concentrating resources on obtaining
evidence focused on the issues.

Moreover, VA recognizes the need for
clear claims-development guidelines
that can be consistently applied. The
Court has noted that if the Secretary, as
a matter of policy, volunteers assistance
to establish well groundedness, grave
guestions of due process can arise if
there is apparent disparate treatment
between claimants in this regard.

By this ANPRM, VA invites input as
to what policies and procedures it

should adopt to govern the development
of claims which are not well grounded.

List of Subjects in 38 CFR Part 3
Administrative practice and
procedure, Claims, Disability benefits,
Health care, Pensions, Veterans,
Vietnam.
Approved: September 24, 1998.
Togo D. West, Jr.,
Secretary.
[FR Doc. 98-29137 Filed 10-29-98; 8:45 am]
BILLING CODE 8320-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

National Institutes of Health

42 CFR Part 63
RIN 0925-AA11

Traineeships

AGENCY: National Institutes of Health,
DHHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The National Institutes of
Health (NIH) proposes to amend its
regulations governing traineeships to
reflect additional conditions under
which NIH may terminate traineeship
awards and to reflect changes in the
authorities for the awards.

DATES: Comments on the proposed
changes must be received on or before
December 29, 1998 in order to ensure
that NIH will be able to consider the
comments in preparing the final rule.
ADDRESSES: Comments should be sent to
Jerry Moore, NIH Regulations Officer,
National Institutes of Health, 6011
Executive Blvd., Suite 601, MSC 7669,
Rockville, MD 20852. Comments may
also be sent electronically by facsimile
(301) 496-0169 or e-mail
(jm40z@nih.gov).

FOR FURTHER INFORMATION CONTACT:
Jerry Moore, NIH Regulations Officer, at
the address above, or telephone (301)
496-4607 (not a toll-free number). For
information about traineeship awards
contact James Alexander, Acting
Director, Office of Education, Office of
Intramural Research, National Institutes
of Health, Building 10, Room 1C-129,
10 Center Dr MSC 1158, Bethesda, MD
20892-1158, telephone (301) 496-2427
(not a toll-free number).

SUPPLEMENTARY INFORMATION: Section
405(b)(1)(C) of the Public Health Service
(PHS) Act, as amended, authorizes the
Secretary, acting through the directors
of the national research institutes of
NIH, to conduct and support research
training for which fellowship support is
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not provided under section 487 of the
PHS Act, and which is not residency
training of physicians or other health
professionals. Additionally, section
404E(d)(2) of the PHS Act authorizes the
Director of the Office of Alternative
Medicine to support research training
for which fellowship support is not
provided under section 487 of the PHS
Act, and that is not residency training
of physicians or other health
professionals; and section 472 of the
PHS Act authorizes the award of
traineeships in medical library science
and related fields. Under these
authorities, NIH awards research
traineeships to qualified individuals.
These traineeships are governed by the
regulations codified at 42 CFR Part 63.
The regulations were revised in their
entirety, February 27, 1995 (60 FR
10718). NIH proposes to amend §63.9
by revising paragraph (b) to identify
scientific misconduct as a basis for
termination, and adding new paragraphs
(c) and (d) which add conviction of a
felony and certain other criminal
offenses, and programmatic changes or
lack of funds, respectively, as additional
grounds for termination.

Additionally, NIH proposes to amend
the authority citation by removing the
United States Code citation, 42 U.S.C.
287c(b), section 485B(b) of the PHS Act,
to reflect the renaming of the National
Center for Human Genome Research
(NCHGR) as the National Human
Genome Research Institute (NHGRI),
effective January 27, 1997 (62 FR 3900).
As a result of the establishment of this
new research institute, the current
reference to section 485B is redundant
and unnecessary. The reference to
section 405(b)(1)(C) of the PHS Act (42
U.S.C. 284(b)(1)(C)) is sufficient,
because it provides research training
authority for all research institutes. The
current references to the National Center
for Human Genome Research and
section 485B of the PHS Act in §63.1
and §63.2 are also redundant and
unnecessary as a result of the renaming.
Consequently, NIH proposes to remove
references to the National Center for
Human Genome Research and section
485B of the PHS Act in paragraph (a) of
§63.1 and in the definitions set forth in
§63.2 for the terms “‘award,”
“‘awardee,” ‘“‘director,” and
“traineeship.” Also the definition of
“misconduct in science,” as prescribed
in the PHS regulations governing the
responsibility of awardees and
applicants for dealing with misconduct
in science, 42 CFR part 50, subpart A,
is added to §63.2.

Finally, NIH proposes to revise the
references set forth in subparagraphs 8,
9, and 10 of §63.10 to comply with

Federal Register format requirements.
The purpose of this Notice of Proposed
Rulemaking (NPRM) is to invite public
comment with regard to the proposed
changes. The following statements are
provided as public information.

Executive Order 12866

This NPRM was reviewed by the
Office of Management and Budget’s
(OMB) Office of Information and
Regulatory Affairs (OIRA) as required
under Executive Order 12866,
Regulatory Planning and Review, and
was deemed to be not significant, as
defined under the Order.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. chapter 6) requires that
regulatory actions be analyzed to
determine whether they will have a
significant impact on a substantial
number of small entities. The Director
certifies that the proposed changes to
the traineeship regulations will not have
a significant economic impact on a
substantial number of small entities
and, therefore, a regulatory flexibility
analysis, as defined under the
Regulatory Flexibility Act, is not
required.

Paperwork Reduction Act

This NPRM does not contain any
information collection requirements that
are subject to OMB approval under the
Paperwork Reduction Act of 1995 (44
U.S.C. chapter 35).

Catalog of Federal Domestic Assistance
The Catalog of Federal Domestic
Assistance (CFDA) numbered program
affected by this NPRM is: 93.140
Intramural Research Training Award

List of subjects in 42 CFR Part 63

Grant programs-health, Health,
Medical research.

Dated: August 14, 1998.
Harold Varmus,
Director, National Institutes of Health.

Accordingly, it is proposed to amend
part 63 of title 42 of the Code of Federal
Regulations to read as set forth below.

PART 63—TRAINEESHIPS

1. The authority citation would be
revised to read as set forth below:

Authority: 42 U.S.C. 216, 283g(d)(2),
284(b)(1)(C), 286b-3.

2. Section 63.1 would be amended by
revising paragraph (a) to read as follows:

863.1 To what programs do these
regulations apply?

(a) The regulations in this part apply
to research traineeships awarded by

each Director of a national research
institute of NIH, the Director of the
National Library of Medicine, and the
Director of the Office of Alternative
Medicine, or their designees, pursuant
to sections 405(b)(1)(C), 472, and
404E(d)(2) of the Act, respectively.

*

* * * *

3. Section 63.2 would be amended by
revising the definitions of “award,”
“‘awardee,” “director,” and
“traineeship,” and adding a new
definition of ““misconduct in science,”
to read as follows:

8§63.2 Definitions.

* * * * *

Award means an award of funds
under section 404E(d)(2), 405(b)(1)(C),
472, or other sections of the Act, which
authorize research training or
traineeships.

Awardee means an individual
awarded a traineeship under section
404E(d)(2), 405(b)(1)(C), 472, or other
sections of the Act, which authorize
research training or traineeships

Director means the director of one of
the national research institutes of NIH,
the Director of the National Library of
Medicine, and the Director of the Office
of Alternative Medicine, or any official
of NIH to whom the authority involved
has been delegated.

* * * * *

Misconduct in science shall have the
same meaning as prescribed in §50.102
of this chapter.

* * * * *

Traineeship means an award of funds
under section 404E(d)(2), 405(b)(1)(C),
472, of the Act, or other sections of the
Act authorizing research training or
traineeships, and the regulations of this
part, to a qualified individual for the
person’s subsistence and other expenses
during a period in which the awardee is
acquiring the research training approved
under the award.

4. Section 63.9 would be amended by
revising paragraph (b) and adding new
paragraphs (c) and (d) to read as follows:

§63.9 How may NIH terminate awards?
* * * * *

(b) If it is determined that the awardee
has committed misconduct in science, is
ineligible, has materially failed to
comply with the terms and conditions
of the award, or to carry out the purpose
for which the award was made; or

(c) If the awardee is convicted of a
felony, or an offense involving any
illegal drug or substance, or any offense
involving a lack of financial integrity or
business honesty; or

(d) Because of programmatic changes
or lack of funds.
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5. Section 63.10 would be amended
by revising and rearranging
unnumbered subparagraphs 8, 9, and 10
to read as follows:

§63.101 Other HHS regulations and
policies that apply.

* * * * *

59 FR 14508 (March 28, 1994—NIH
Guidelines on the Inclusion of Women and
Minorities as Subjects in Clinical Research.

Note. this policy is subject to change, and
interested persons should contact the Office
of Research on Women'’s Health, NIH, Room
201, Building 1, MSC 0161, Bethesda, MD
20892-0161, telephone (301) 402-1770 (not a
toll-free number) to obtain reference to the
current version and any amendments.

59 FR 34496 (July 5, 1998)—NIH
Guidelines for Research Involving
Recombinant DNA Molecules.

Note. this policy is subject to change, and
interested persons should contact the Office
of Recombinant DNA Activities, NIH, Suite
323, 6000 Executive Boulevard, MSC 7010,
Bethesda, MD 20892-7010, telephone (301)
496-9838 (not a toll-free number) to obtain
references to the current version and any
amendments.

“Public Health Service Policy on Human
Care and Use of Laboratory Animals,” Office
for Protection from Research Risks, NIH
(Revised September 1986).

Note. this policy is subject to change, and
interested persons should contact the Office
for Protection from Research Risks, NIH,
Suite 3B01, 6100 Executive Boulevard, MSC
7507, Rockville, MD 20852-7507, telephone
(301) 496-7005 (not a toll-free number) to
obtain references to the current version and
any amendments.

[FR Doc. 98-28712 Filed 10-29-98; 8:45 am]
BILLING CODE 4140-01-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67
[Docket No. FEMA-7262]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Proposed rule.

SUMMARY: Technical information or
comments are requested on the
proposed base (1% annual chance) flood
elevations and proposed base flood

elevation modifications for the
communities listed below. The base
flood elevations and modified base
flood elevations are the basis for the
floodplain management measures that
the community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The comment period is ninety
(90) days following the second
publication of this proposed rule in a
newspaper of local circulation in each
community.

ADDRESSES: The proposed base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
Matthew B. Miller, P.E., Chief, Hazards
Study Branch, Mitigation Directorate,
500 C Street SW., Washington, DC
20472, (202) 646-3461.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
proposes to make determinations of base
flood elevations and modified base
flood elevations for each community
listed below, in accordance with Section
110 of the Flood Disaster Protection Act
of 1973, 42 U.S.C. 4104, and 44 CFR
67.4(a).

These proposed base flood and
modified base flood elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations are used to
meet the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

National Environmental Policy Act

This proposed rule is categorically
excluded from the requirements of 44
CFR Part 10, Environmental
Consideration. No environmental
impact assessment has been prepared.

Regulatory Flexibility Act

The Associate Director for Mitigation
certifies that this proposed rule is
exempt from the requirements of the
Regulatory Flexibility Act because
proposed or modified base flood
elevations are required by the Flood
Disaster Protection Act of 1973, 42
U.S.C. 4104, and are required to
establish and maintain community
eligibility in the NFIP. No regulatory
flexibility analysis has been prepared.

Regulatory Classification

This proposed rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This proposed rule involves no
policies that have federalism
implications under Executive Order
12612, Federalism, dated October 26,
1987.

Executive Order 12778, Civil Justice
Reform

This proposed rule meets the
applicable standards of Section 2(b)(2)
of Executive Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR Part 67 is
proposed to be amended as follows:

PART 67—[AMENDED]

1. The authority citation for Part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

8§67.4 [Amended]

2. The tables published under the
authority of §67.4 are proposed to be
amended as follows:
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Depth in feet above
ground. *Elevation in feet.
State City/town/county Source of flooding Location (NGVD)
Existing Modified
Arkansas ................ Washington County | Scull Creek .........cccceeenee Approximately 250 feet upstream of con- *1,183 *1,179
and Incorporated fluence with Mud Creek.
Areas.
Approximately 1,650 feet upstream of *1,290 *1,294
Sycamore Street.
Approximately 650 feet upstream of Col- *1,400 *1,399
lege Avenue.
Clabber Creek Tributary At confluence with Clabber Creek ............ None *1,161
C-2.
Approximately 2,200 feet upstream of None *1,201
confluence with Clabber Creek.
Hamestring Creek Tribu- Approximately 200 feet upstream of con- None *1,192
tary HS2. fluence with Hamestring Creek.
Approximately 3,200 feet upstream of None *1,237
confluence with Hamestring Creek.
Clabber Creek Tributary Approximately 200 feet upstream of con- None *1,160
C-1. fluence with Clabber Creek.
Approximately 1,200 feet upstream of None *1,203
confluence with Tributary C1-A.
Clabber Creek Tributary Approximately 100 feet upstream of con- None *1,173
Cl-A. fluence of Clabber Creek Tributary C1.
Approximately 540 feet upstream of None *1,203
County Road 707.
Middle Fork Hamestring Approximately 200 feet upstream of con- None *1,220
Creek. fluence with Hamestring Creek.
Approximately 100 feet upstream of Por- None *1,247
ter House Road.
North Fork Hamestring Approximately 20 feet upstream of con- None *1,209
Creek. fluence with Hamestring Creek.
Approximately 500 feet upstream of High- None *1,256
way 71.
Clabber Creek ........c....... Approximately 20 feet upstream of con- *1,141 *1,144
fluence with Hamestring Creek.
Approximately 1,250 feet downstream of None *1,197
Thuckers Drive.
Approximately 100 feet upstream of High- None *1,223
way 71.
South Fork Hamestring Just above confluence with Hamestring *1,235 *1,237
Creek. Creek.
Approximately 2,300 feet upstream of None *1,273
Route 71.
Town Branch .................... Approximately 1,250 feet downstream of *1,192 *1,189
Armstrong Avenue.
Approximately 2,00 feet upstream of None *1,273
Highway 71.
Owl Creek Tributary 2 ...... At confluence with Owl Creek .................. None *1,230
Approximately 3,000 feet upstream of None *1,252
confluence with Owl Creek.
Owl Creek Tributary 1 ...... At confluence with Owl Creek .................. None *1,227
Approximately 3,100 feet upstream of None *1,242
confluence with Owl Creek.
Hamestring Creek ............ Approximately 200 feet downstream of None *1,118
County Road 881.
Approximately 1,500 feet upstream of *1,255 *1,250
Wedington Drive.
Scull Creek Tributary 2 .... | At confluence with Scull Creek ................ None *1,214
Approximately 1,000 feet upstream of None *1,225
confluence with Scull Creek.
Sublet CreekK ......ccccceuneene At confluence with Scull Creek ................ *1,238 *1,232
Approximately 1,750 feet upstream of None *1,383
Sycamore Street.
Scull Creek Tributary 1 .... | At confluence with Scull Creek ................ None *1,195
Approximately 1,200 feet upstream of None *1,228
Futrail Drive.
Hamestring Creek Tribu- At confluence with Hamestring Creek ...... None *1,236
tary HS3.
Approximately 125 feet upstream of None *1,260
Mount Comfort Road.
Hamestring Creek Tribu- Approximately 600 feet downstream of None *1,126
tary HS1. County Road 882.
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Depth in feet above
ground. *Elevation in feet.
State City/town/county Source of flooding Location (NGVD)
Existing Modified
Approximately 220 feet upstream of Dou- None *1,223
ble Tree Drive.
Cato Springs Branch ........ At confluence with Town Branch .............. *1,218 *1,221
Approximately 2,500 feet upstream of Ar- None *1,252
kansas and Missouri Railroad.
Owl CreekK .....coevvvcreennnene Approximately 700 feet downstream of *1,176 *1,173
Double Springs Road (County Road
27).
Approximately 2,100 feet upstream of None *1,247
Rupple Road.
Mud Creek Tributary ........ At confluence with Mud Creek ................ *1,232 *1,226
Approximately 1,500 feet upstream of *1,320 *1,316
Azalea Drive.
Approximately 2,400 feet upstream of *1,438 *1,443
Sycamore Street.

Maps are available for inspection at the Washington County Planning Office, Four South College Avenue, Suite 205, Fayetteville, Arkansas.
Send comments to The Honorable Charles A. Johnson, Washington County Judge, 280 North College Avenue, Fayetteville, Arkansas 72701.
Maps are available for inspection at 113 West Mountain, Fayetteville, Arkansas.
Send comments to The Honorable Fred Hanna, Mayor, City of Fayetteville, 113 West Mountain, Fayetteville, Arkansas 72701.
Maps are available for inspection at 2904 Main Drive, Johnson, Arkansas.

Send comments to The Honorable Richard Long, Mayor, City of Johnson, P.O. Box 563, Johnson, Arkansas 72741.

Louisiana ................ Hammond (City Ponchatoula Creek ........... Upstream of lllinois Central Gulf Railroad *45 *45
Tangipahoa bridge.
Parish.
Approximately 4,00 feet upstream of Yel- None *46
low Water Diversion Canal.
Maps are available for inspection at the City of Hammond City Hall, 310 East Charles, Hammond, Louisiana.
Send comments to The Honorable Russell DePaulo, Mayor, City of Hammond, 310 East Charles, Hammond, Louisiana
Ponchatoula (City) | Ponchatoula Creek ........... At U.S. Highway 51 ......ccoccoeiiiiiiiiiciiee None *17
Tangipahoa Parish Approximately 6,200 feet upstream of None *21
U.S. Highway 51 bridge.
Maps are available for inspection at 125 West Hickory, Ponchatoula, Louisiana.
Send comments to The Honorable Julian Dufreche, Mayor, City of Ponchatoula, 125 West Hickory, Ponchatoula, Louisiana 70454.
Tangipahoa Parish | Ponchatoula Creek ........... Upstream of U.S. Highway 51 bridge ...... None *17
(Unincorporated
Areas).
Upstream of New Genessee Road .......... None *57
Yellow Water River Canal | Downstream of U.S. Highway 190 bridge *40 *38
Approximately 1,600 feet upstream of *47 *46
Ward Line Road.
Maps are available for inspection at 48589 Highway 51, Tickfaw, Louisiana.
Send comments to The Honorable Gordon Burgess, Tangipahoa Parish President, P.O. Box 215, Amite, Louisiana 70422.
New Mexico ........... Portales (City Roo- | Globe Ditch ...........cccoc...... Approximately 585 feet downstream of None +3,998
sevelt County. confluence of 17th and 18th Streets
shallow flooding.
At confluence of 17th and 18th Streets *3,995 +3,999
shallow flooding.
17th and 18th Streets At confluence with Globe Ditch ................ *3,995 +3,999
Shallow Flooding and
Shallow Flooding
Through University and
Downtown Area.
At downstream side of Burlington North- None +4,009
ern Railroad.
Maps are available for inspection at the City of Portales, 100 West First, Portales, New Mexico.
Send comments to The Honorable Don Davis, Mayor, City of Portales, 101 South Main Street, Portales, New Mexico 88130.
TEXAS .vevverrieiiens Victoria (City) Vic- | Whispering Creek ............. Just upstream of John Stockbauer Drive *108 *108
toria County.
Just downstream of Loop 463 .................. *116 *114
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Depth in feet above
ground. *Elevation in feet.

State City/town/county Source of flooding Location (NGVD)
Existing Modified
Approximately 3,640 feet upstream of *119 *118
Loop 463.

Maps are available for inspection at the City of Victoria City Hall, 700 Main Center, Suite 115, Victoria, Texas.
Send comments to The Honorable Gary Middleton, Mayor, City of Victoria, P.O. Box 1758, Victoria, Texas 77902.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Dated: October 26, 1998.
Michael J. Armstrong,
Associate Director for Mitigation.
[FR Doc. 98-29134 Filed 10-29-98; 8:45 am]
BILLING CODE 6718-04-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

Office of Inspector General

45 CFR Part 61
RIN 0991-AA98
Health Care Fraud and Abuse Data

Collection Program: Reporting of Final
Adverse Actions

AGENCY: Office of Inspector General
(OIG), HHS.

ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule would
establish a new 45 CFR part 61 to
implement the statutory requirements of
section 1128E of the Social Security Act,
as added by section 221(a) of the Health
Insurance Portability and
Accountability Act (HIPAA) of 1996.
Section 221(a) of HIPAA specifically
directed the Secretary to establish a
national health care fraud and abuse
data collection program for the reporting
and disclosing of certain final adverse
actions taken against health care
providers, suppliers, or practitioners,
and maintain a data base of final

adverse actions taken against health care
providers, suppliers and practitioners.

DATES: To assure consideration, public
comments must be delivered to the
address provided below by no later than
5 p.m. on December 29, 1998.

ADDRESSES: Please mail or deliver your
written comments to the following
address: Health Resources and Services
Administration, Bureau of Health
Professions, Division of Quality
Assurance, Room 8A-55, Attention:
OIG-46-P, 5600 Fishers Lane,
Rockville, Maryland 20857.

Because of staffing and resource
limitations, we cannot accept comments
by facsimile (FAX) transmission. In
commenting, please refer to file code
OIG-46-P.

FOR FURTHER INFORMATION CONTACT:
Thomas C. Croft, (301) 443-2300,
Director, Division of Quality Assurance/
BHPr/HRSA.

SUPPLEMENTARY INFORMATION:

l. Background

The National Practitioner Data Bank

The National Practitioner Data Bank
(NPDB) was established under the
Health Care Quality Improvement Act
(HCQIA) of 1986, as amended (42 U.S.C.
11101). The NPDB contains adverse
licensure action reports on physician
and dentists (including revocations,
suspensions, reprimands, censures,
probations and surrenders for quality
purposes); adverse clinical privilege
actions against physicians and dentists;
adverse professional society
membership actions against physicians
and dentists; and medical malpractice
payments made on all health care
practitioners. Groups that have access to
this data system include hospitals, other
health care entities that conduct peer
review and provide or arrange for care,
State Boards of Medical or Dental
examiners and other health care
practitioner State boards. Individual
practitioners are able to self-query. The
reporting of information under the
NPDB is limited to medical malpractice
payers, State licensing medical boards
and dental examiners, professional
societies with formal peer review and
hospitals and health care entities.

Establishment of the Healthcare
Integrity and Protection Data Bank

The Health Insurance Portability and
Accountability Act (HIPAA) of 1996,
Public Law 104-191, requires the
Secretary, acting through the Office of
Inspector General (OIG) and the United
States Attorney General, to establish a
new health care fraud and abuse control
program to combat health care fraud and
abuse (see section 1128C of the Act, as
enacted by section 201(a) of HIPAA).
Among the major steps in this program

is the establishment of a national data
bank to receive and disclose certain
final adverse actions against health care
providers, suppliers, or practitioners
(see section 1128C(a)(1)(E) of the Act).
The data bank is specifically provided
for by section 1128E of the Act (added
by section 221(a) of HIPAA), which
directs the Secretary to maintain a data
base of such final adverse actions. Final
adverse actions include: (1) civil
judgments against a health care
provider, supplier, or practitioner in
Federal or State court related to the
delivery of a health care item or service;
(2) Federal or State criminal convictions
against a health care provider, supplier,
or practitioner related to the delivery of
a health care item or service; (3) actions
by Federal or State agencies responsible
for the licensing and certification of
health care providers, suppliers, or
practitioners; (4) exclusion of a health
care provider, supplier, or practitioner
from participation in Federal or State
health care programs; and (5) any other
adjudicated actions or decisions that the
Secretary establishes by regulations.
Settlements in which no findings or
admissions of liability have been made
will be excluded from reporting.
However, any final adverse action that
emanates from such settlements and
consent judgments, and that would
otherwise be reportable under the
statute, is to be reported to the data
bank. Final adverse actions are to be
reported, regardless of whether such
actions are being appealed by the
subject of the report (see section
1128E(b)(2)(C) of the Act). Groups that
have access to this new data bank
system include Federal and State
government agencies; health plans; and
self queries from health care suppliers,
providers and practitioners. Reporting is
limited to the same groups that have
access to the information.

The range of reportable final adverse
actions specified in the statute clearly
indicates that Congress intended a broad
interpretation of the terms ““health care
fraud and abuse.” For purposes of the
statute, we believe all reportable final
adverse actions include actions related
to provider, supplier and practitioner
practices that are inconsistent with
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accepted sound fiscal, business or
medical practices, directly or indirectly,
resulting in: (1) unnecessary costs to the
program; (2) improper payment; (3)
services that fail to meet professionally
recognized standards of care or that are
medically unnecessary; or (4) adverse
patient outcomes, failure to provide
covered or needed care in violation of
contractual arrangements, or delays in
diagnosis or treatment. The statute also
requires the Secretary to implement the
national health care fraud and abuse
data collection program in such a
manner as to avoid duplication with the
reporting requirements established for
the NPDB. This proposed rulemaking is
intended to establish such a fraud and
abuse data bank, to be known as the
Healthcare Integrity and Protection Data
Bank (HIPDB).

Coordination and Distinctions Between
the HIPDB and the NPDB

With regard to the importation of
State licensing board actions reported to
the NPDB prior to the enactment of
HIPAA, we intend to include in the
HIPDB only such NPDB information
about licensing actions which were
effective on or after August 21, 1996. In
accordance with the statute, the reporter
responsible for reporting adverse actions
to the HIPDB and the NPDB will only
be asked to submit the report one time.
The system is being designed to sort the
appropriate actions into the HIPDB,
NPDB, or both. The system is being
configured to account for the statutory
differences in the type of actions and
groups eligible to query the two data
banks.

The NPDB does not collect
information on Federal criminal
convictions and medicare and Medicaid
exclusions, except to the extent that
they lead to State licensing board,
medical malpractice payment or
privilege restriction actions. Further,
while civil judgments included in the
NPDB would be those that resulted in
malpractice payments, the HIPDB
explicitly does not include medical
malpractice civil judgments. As a result,
these items will not be part of the NPDB
data to be imported into the HIPDB.

Data Elements To Be Reported to the
HIPDB

Section 1128E(b)(2) of the Act cites a
number of required elements or types of
data that must be reported to the HIPDB.
These elements include: (1) the name of
the individual or entity; (2) a taxpayer
identification number; (3) the name of
any affiliated or associated health care
entity; (4) the nature of the final adverse
action, and whether the action is on
appeal; (5) a description of the acts or

omissions, and injuries, upon which a
final adverse action is based; and (6) any
other additional information deemed
appropriate by the Secretary.

With respect to this last element, we
are exercising this discretion and are
proposing to add additional reportable
data elements. The additional elements
reflect much of the information that is
already routinely collected by the
Federal and State reporting agencies.
Therefore, in adding these elements, the
Secretary believes this does not impose
any additional burden on State
government agencies and health plans.
Furthermore, the Secretary is protecting
health care providers, suppliers and
practitioners from being erroneously
identified without imposing additional
gathering burdens on reporters of
information. The addition of this
information also will serve to: (1)
recognize the multiple purposes to
which eligible users will apply the data,
such as licensing decisions by
professional licensing boards,
credentialing and contracting decisions
by health plans, and investigation by
law enforcement agencies, investigative
units and health plan special
investigative units of health care fraud
perpetrators and schemes; (2) maximize
the accuracy of a match between the
names of queried practitioners,
providers, or suppliers and existing
reports in the HIPDB; (3) provide access
to information about health care fraud
and abuse activities nationwide by
promoting efficient coordination of
investigative efforts among insurers and
law enforcement agencies; (4) support
the intent of the statute to address issues
related to fraud and abuse, including
quality of health care and patient safety;
and (5) prevent the erroneous reporting
and identifying of health care providers,
suppliers and practitioners. Through
this proposed rulemaking, we are
specifically seeking the views of Federal
and State officials and of health plans
about whether the proposed information
collection requirements will be
necessary for the proper performance of
the HIPDB system. In addition, we are
soliciting comments as to whether the
proposed data elements set forth in this
rule will be useful in preventing fraud
and abuse and in improving the quality
of patient care.

Immunity Provisions Under the HIPDB

Immunity provisions in section
1128E(e) of the Act protect individuals
and entities from being held liable in
civil actions for reports made to the
HIPDB unless they have knowledge of
the falsity of the information contained
in the report. The statute provides
similar immunity to the Department in

maintaining the HIPDB. We are
interpreting the term ““knowledge of
falsity” to require actual knowledge of
falsity by the submitting entity.

I1. Provisions of the Proposed Rule

These proposed regulations would
implement the requirements for
reporting of specific data elements to,
and procedures for obtaining
information from, the HIPDB (and are
applicable to Federal and State
government agencies and health plans).
Set forth below is a brief description of
the major provisions of the proposed
rule, including, among other things,
proposed definitions for certain terms
associated with the HIPDB, a discussion
of the specific reporting requirements
and when such information must be
reported, the fees applicable to requests
for information, the issues of the
confidentiality of information, and how
to dispute the accuracy of information
in the HIPDB.

1. Definitions

These proposed regulations would
expand on previous regulatory
definitions and clarify aspects of
definitions set forth in the statute.
Congress intended that the HIPDB play
a significant role in reducing public and
private health care expenditures that
result in health care fraud and abuse, by
alerting system users to previous
relevant adverse actions. Therefore, we
believe that the reportable range of
activities and the individuals and
entities that engage in them should as
broadly as possible capture the portion
of expenditures lost each year to fraud
and abuse. Towards this end, this
proposed rule sets forth definitions for
certain terms that may appear more
expansive than some previous
regulatory definitions. One such
example would include the definitions
of health care provider and supplier.
While definitions of these terms existed
in other Departmental regulations, we
believe it is significant that Congress
chose not to use those definitions. In
fact, earlier versions of section 1128E of
the Act contained some of these
previous definitions, but deleted them
from the final statute. The absence of
these references strongly suggests that
Congress intended that these terms be
developed based on the breadth of
health care expenditures in mind when
applied to the HIPDB program. We
believe these expanded definitions are
fully consistent with congressional
intent and accurately reflect the range of
subjects and activities currently
considered by government agencies and
health plans in fraud and abuse
prevention efforts. This proposed rule
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also, in certain instances, clarifies
existing statutory definitions. These
clarifications merely provide additional
examples of the scope of the definitions,
but do not go beyond the range that
Congress intended.

As a result, in §61.3 of these
regulations, we are proposing the
inclusion of the following definition of
terms—

A. Affiliated or Associated

The term “affiliated or associated”
would include, but would not be
limited to, health care entities such as
organizations, associations,
corporations, or partnerships that are
affiliated or associated with a subject of
a final adverse action. It also would
include a professional corporation or
other business entity composed of a
single individual. For example, if the
subject is an individual, the affiliated or
associated health care entities would
include, among other things, the
subject’s employer, businesses owned or
managed by the subject, partnerships,
memberships in health maintenance
organizations or health care networks,
or institutions granting the subject
clinical privileges. If the subject is an
entity, its affiliated or associated entities
would include parent corporations,
subsidiaries, and joint ventures, among
other things. We believe that this
definition supports congressional intent
to enable authorized users who are
conducting fraud and abuse
investigations to identify other business
affiliations through which the subject
may have committed other acts of
wrongdoing and to aid with subject
identification. Inclusion of an entity in
this category by a reporter would in no
way imply that the entity was a party to
the act(s) or omission(s) that led to a
reportable final adverse action.

B. Government Agency

The definition of the term
“‘government agency’’ is set forth in
accordance with section 1128E(g)(3) of
the Act, and would serve to set out the
range of government agencies that are
required to report to, and authorized to
receive information from, the HIPDB.
For purposes of these regulations, the
term ‘‘government agency” would
include, but would not be limited to: (1)
the Department of Justice; (2) the
Department of Health and Human
Services; (3) any other Federal or State
agency that either administers or
provides payment for the delivery of
health care services ( including, but not
limited to, the Department of Defense
and the Department of Veterans Affairs);
(4) State law enforcement agencies; (5)
State Medicaid Fraud Control Units; and

(6) other Federal or State agencies
responsible for the licensing and
certification of health care providers,
suppliers, or licensed health care
practitioners. Examples of such State
agencies include Departments of
Professional Regulation, Health, Social
Services (including State Survey and
Certification and Medicaid Single State
agencies), Commerce, and Insurance.

We believe there are two key aspects
each State may need to consider with
respect to the data: who will report such
information and how the information
will be reported to the data bank. First,
with respect to who is to report, we
invite comments from States delineating
specific agencies that are responsible for
the licensing and certification of health
care providers, suppliers and
practitioners that will be subject to the
section 1128E reporting requirements.
In addition, we invite comments
identifying the specific State law
enforcement agencies that will be
responsible for reporting to the HIPDB.

Second, we also recognize the States’
prerogative in determining the manner
in which they will report. For example,
one option may be that States may elect
to have one centralized point for
reporting, or elect to have multiple
agencies (including, at their option,
municipalities, county agencies and
local law enforcement agencies such as
District and County attorneys ) report
independently to the HIPDB. Another
option for reducing the reporting burden
of State licensing and certification
boards would be to have their respective
professional organizations serve as their
authorized agents for reporting to the
HIPDB. It has been brought to our
attention that similar data reports are
being provided to the professional
organizations. The ability to report the
same information one time through a
designated authorized agent would
streamline State reporting. We believe
this would be an acceptable option for
meeting reporting obligations of State
boards and is raised for consideration
when meeting their reporting
obligations to the HIPDB. We invite
comments from each State regarding the
manner in which it intends to report to
the HIPDB.

C. Health Care Provider and Health Care
Supplier

The statute does not define the terms
“health care provider’” and ““health care
supplier” for purposes of this data bank.
Since there is considerable overlap in
the roles of practitioners, providers and
suppliers (e.g., a skilled nursing facility
is an institutional provider, but also can
be a supplier of health care items and
equipment), we believe that these

terms—as well as the term
“practitioner’” defined below—are not
intended to describe distinct, mutually
exclusive categories nor are the
examples provided in this section
intended to be exhaustive. We believe
that these overlapping roles do not
necessarily represent the categories in
which subjects’ information will be
collected, maintained and disseminated
in the HIPDB.

Accordingly, in keeping with
congressional intent that the
Department coordinate this program
closely with the NPDB, we would define
the term ““health care provider” to mean
(1) a provider of services as defined in
section 1861(u) of the Act; (2) any
health care entity (including a health
maintenance organization (HMO),
preferred provider organization,
ambulatory care clinic and group
medical practice) that provides health
care services and follows a formal peer
review process for the purpose of
furthering quality health care; and (3)
and any other health care entity that,
directly or through contracts, provides
health care services. That definition
encompasses institutional providers
such as hospitals, home health care
agencies, skilled nursing facilities, and
comprehensive outpatient rehabilitation
facilities.

“‘Health care supplier” would be
defined as a provider of medical and
other health care services, as described
in section 1861(s) of the Act, and would
include Medicare facilities and
practitioners as well as medical
equipment suppliers (including clinical
laboratories, certain licensed or certified
health care practitioners, and suppliers
of durable medical equipment). In
addition, to ensure that this definition
captures other entities that may be the
subject of health care fraud
investigations by the State or Federal
Government or health plans, this term
would further include any individual or
entity, other than a provider, who
furnishes or provides access to health
care services, supplies, items or
ancillary services (including, but not
limited to, durable medical equipment
suppliers and manufacturers of health
care related items; pharmaceutical
suppliers and manufacturers; health
record services, such as medical, dental
and other patient records; health data
suppliers; and billing and transportation
service suppliers), and any individual or
entity under contract to provide health
care supplies, items or ancillary
services, and any group, organization or
company providing health benefits
whether directly, or indirectly through
insurance, reimbursements or
otherwise. The term “health care
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supplier’” also would include, but
would not be limited to, insurance
producers, such as agents, brokers,
solicitors, consultants and reinsurance
intermediaries; insurance companies;
self-insured employers; and health care
purchasing groups or entities.

This definition of ““health care
supplier” reflects congressional intent
that the Government not pay for items
and services of untrustworthy
individuals and entities, regardless of
whether the individual or entity is paid
by the programs directly or whether the
items and services are reimbursed
indirectly through claims of a direct
provider. Individuals and entities that
provide such indirect services have a
significant impact on the cost and
quality of health care, and have been the
subject of final adverse actions related
to health care fraud and abuse.

D. Health Plan

The definition of the term “health
plan” in section 1128E of the Act is not
meant to be exclusive or exhaustive.
Rather, by using the word “includes,”
the statutory definition contemplates
that additional entities may be
recognized as ‘““health plans” if they
meet the basic definition of “‘providing
health benefits.” Thus, health plans may
include those plans funded by Federal
and State governments, including
Medicare, Medicaid, the Department of
Defense, the Department of Veterans
Affairs, the Federal Employees Health
benefits Plan of the Office of Personnel
Management, and the Bureau of Indian
Affairs programs. Under these
regulations, the term “‘health plan”
would be defined as a plan, program or
organization that provides health
benefits, whether directly or through
insurance, reimbursement or otherwise.
The term would include, but would not
be limited to: (1) a policy of health
insurance; (2) a contract of a service
benefit organization; (3) a membership
agreement with an HMO or other
prepaid health plan; (4) a plan, program
or agreement established, maintained or
made available by an employer or group
of employers, a practitioner, provider or
supplier group, third-party
administrator, integrated health care
delivery system, employee welfare
association, public service group or
organization, or professional
association; and (5) an insurance
company, insurance service, self-
insured employer or insurance
organization which is licensed to engage
in the business of selling health care
insurance in a State and which is
subject to State law which regulates
health insurance. We have added the
word “‘organization’ to the description

of the term **health plan” since health
plans are generally offered by
organizations, and we believe that
Congress intended those organizations
to be users of the HIPDB. In addition,
credential reviews and fraud
investigations are often conducted at the
corporate level by organizations offering
and managing managed care plans or
other health benefit plans or services.

We also are including in this
definition additional examples of other
health plans which reflect both the wide
variety of health benefit plans that are
currently offered and the wide range of
organizations that provide them. These
examples include employers or other
organizations that provide health care
benefits for their employees or
members, provider/supplier/practitioner
groups that offer health care benefit
plans under contract with an
organization, and organizations that sell
health care insurance. We invite public
comment on the inclusion of additional
examples in this listing for purposes of
clarification and guidance.

In addition, to more clearly define
this term, we are including two
clarifying phrases in the regulatory
definition. First, we would add the
word “reimbursement” to the
description of the methods by which
health plans provide benefits. For
example, some employers directly
reimburse employees for their health
care expenditures through a voucher
system. We also propose including the
phrase “but is not limited to” to the
description of types of arrangements
included in the definition. We believe
that this clarification of the statutory
language is important to ensure that, as
arrangements and mechanisms used by
health plans to provide health care
benefits evolve, they will not be
excluded by the language in the
definition.

E. Licensed Health Care Practitioner,
Licensed Practitioner, and Practitioner

While section 1128E of the Act refers
to the terms health care “provider,
practitioner or supplier’” as the subject
of reports to the HIPDB, the statute only
provides a definition of “practitioner.”
We are proposing to define
“practitioner” consistent with section
1128E(g)(2) of the Act. As a result, for
purposes of these regulations, with
respect to a State, a “‘licensed health
care practitioner,” a “‘licensed
practitioner” or *‘practitioner’” would
mean an individual who is licensed or
otherwise authorized by the State to
provide health care services (or any
individual who, without authority,
holds himself or herself out to be so
licensed or authorized). This definition

includes, but is not limited to,
physicians, nurses, chiropractors,
podiatrists, emergency medical
technicians, physical therapists,
pharmacists, clinical psychologists,
acupuncturists, dieticians, aides, and
licensed or certified alternative
medicine practitioners such as
homeopaths and naturopaths.

F. Other Adjudicated Actions or
Decisions

We are including a definition to
clarify the types of “other adjudicated
actions or decisions’ that Congress
authorized the Department to collect
under section 1128E(g)(A)(v) of the Act.
We believe that this term should
encompass actions that are consistent
with the characteristics of the specific
final adverse actions already listed in
the statute. Accordingly, the term ““other
adjudicated actions or decisions’” would
refer to an official action taken by a
Federal or State governmental agency or
health plan against a health care
provider, supplier, or practitioner based
on acts or omissions that affect, or could
significantly affect, the delivery of a
health care item or service. For example,
an official action taken by a Federal or
State governmental agency includes, but
is not limited to, a personnel-related
action such as suspensions without pay,
reductions in pay, reductions in grade,
terminations or other comparable
actions. A hallmark of any valid
adjudicated action or decision is the
existence of a due process mechanism.
In general, if an “adjudicated action or
decision” follows an agency’s
established administrative procedures
(which ensure due process is available
to the subject of the final adverse
action), it would qualify as a reportable
action under this definition. For health
plans that are not government entities,
an action taken following adequate
notice and hearing requirements that
meet the standards of due process set
out in section 412(b) of the HCQIA (42
U.S.C. 11112(b)) also would qualify as a
reportable action under this definition.
Under section 412(b) of HCQIA, the
procedure should involve provision (or
voluntary waiver by the subject) of the
notice of the proposed action, notice of
a hearing, and conduct of the hearing.
The fact that a subject elects not to use
the due process mechanism provided by
the authority bringing the action is
immaterial, as long as such a process is
available to the subject before the
adjudicated action or decision is made
final.

In these regulations, the word
“adjudicated” is not viewed as a
restriction that limits these actions only
to those resulting from a governmental
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judicial process. Rather, the word
implies that in order for an action or
decision to be reportable it must adhere
to basic guidelines of due process.
Examples of “‘other adjudicated actions
or decisions” include administrative
agency sanctions and clinical privilege
actions.

We believe that any final adverse
action included in accordance with this
language must be final, have been
subject to adjudication, and be related to
delivery of a health care item or service.
We also believe that the inclusion of
actions taken against a practitioner’s
clinical privileges, including those
taken by health plans, should be
included if they meet the above tests.
Discussions with health plan
representatives, and examination of
reporting patterns by health plans to the
NPDB, indicate that health plans do take
final actions against a practitioner’s
clinical privileges which meet these
three criteria. It should be noted that
final adverse actions taken against
clinical privileges must result from acts
of commission or omission related to
professional competence or professional
conduct. Matters unrelated to the
professional competence or professional
conduct of a health care practitioner
resulting in a final adverse action
against clinical privileges should not be
reported to the HIPDB. We believe that
in the absence of statutory language
regarding the definition of
“adjudicated,” this interpretation
recognizes the evolving mechanisms by
which final adverse actions are taken by
reporting entities, such as State agencies
and health plans, to protect the public
against health care fraud and abuse.
Moreover, it recognizes the substantial
shift in care from inpatient facilities to
the outpatient arena and the
concomitant shift in the meaning of
“clinical privileges” from that
associated with inpatient care, to that
associated with outpatient care,
especially in the managed care setting.

In addition to proposing these
definitions in 861.3, we also have
contemplated including a definition for
the term “health care abuse.” The
statute does not define this term, and we
are electing not to define the term at this
time. The range of reportable final
adverse actions specified in the statute
suggests that the Congress intended a
broad interpretation of “health care
abuse.” There is wide variation in the
term’s meaning within the law
enforcement and health care
communities. For the purposes of this
statute, we believe ““health care abuse”
relates to provider, supplier and
practitioner practices that are
inconsistent with accepted sound fiscal,

business or medical practices which
directly or indirectly may result in (1)
unnecessary costs to the program; (2)
improper payment; (3) services that fail
to meet professionally recognized
standards of care or are medically
unnecessary; or (4) services that directly
or indirectly result in adverse patient
outcomes or delays in appropriate
diagnosis or treatment. We believe
health care abuse also would include
verbal, sexual, physical or mental abuse,
corporal punishment, involuntary
seclusion or patient neglect, or
misappropriation of patient property or
funds. We specifically invite comments
on whether a definition of the term
“health care abuse’ should be included
in the regulations and, if so, what
definition would most clearly capture
the range of reportable final adverse
actions specified by Congress.

For health plans that are not
government entities, an action taken
following adequate notice and hearing
requirements that meet the standards of
due process set out in section 412(b) of
the HCQIA also would qualify as a
reportable action under this definition.
Under section 412(b) of the HCQIA, the
procedure should involve provision (or
voluntary waiver by the subject) of
notice of the proposed action, notice of
a hearing and conduct of the hearing.

2. When Information Must be Reported

The statute requires that Federal and
State government agencies and health
plans report final adverse actions
“regularly but not less often than
monthly.” Because an exclusion or
licensing action may be effectuated at a
later date than when the action is
actually taken, we are proposing giving
maximum flexibility to agencies in
reporting final adverse actions in a
timely manner. According, we are
proposing in §61.5 that information be
submitted to the HIPDB within 30
calendar days from (1) the date the final
adverse action was taken, (2) the date
when the reporting entity became aware
of the final adverse action, or (3) by the
close of the entity’s next monthly
reporting cycle, whichever is later. To
capture any differing dates, the date of
the final adverse action was taken, its
effective date and duration would all be
contained in the information reported to
the HIPDB to be set forth in our
discussion of the specific reporting
requirements in proposed 8861.7, 61.8,
61.9, 61.10 and 61.11 below.

We acknowledge that reporters
currently may not be able to provide all
of the proposed data elements. We are
proposing to set forth in 8§61.7, 61.8,
61.9, 61.10, and 61.11 a list of
mandatory data elements. In addition,

in these sections, we also would list
data elements that should be reported to
the data bank when known.

It should be noted, however, that the
statute requires the reporting and
disclosure of Social Security numbers
and Federal Employer Identification
numbers. Specifically, section
1128E(b)(2)(A) of the Act mandates that
Federal and State government agencies
and health care plans collect and report
Social Security numbers and Federal
Employer Identification numbers for the
purposes of reporting to the HIPDB. As
a result, the Secretary intends to request
Social Security numbers and Federal
Employer Identification numbers for all
reporters and queriers requiring explicit
matching of specific names to HIPDB
adverse action reports. We recognize the
possibility that providing these
identifiers for purposes of requesting
information may present a burden for
some classes of users. However, the
collection of Social Security numbers
and Federal Employer Identification
numbers will provide a greater
confidence level in the system’s
matching algorithm of health care
providers, suppliers and practitioners. It
also will maximize the system’s ability
to prevent the erroneous reporting and
disclosure of health care providers,
suppliers and practitioners. The proper
matching of individuals based on
personal identifiers, such as Social
Security numbers, strengthens the
State’s ability to detect individuals who
move from State to State without
disclosure or discovery of previous
damaging performance.

3. Reporting Errors, Omissions,
Revisions and Actions on Appeal

Section 1128E (c)(2) of the Act
requires that each government agency
and health plan report corrections to
information previously submitted to the
HIPDB in such form and manner as the
Secretary prescribes by regulation.
Accordingly, the HIPDB has been
designed to comply with the statutory
requirements and the Department’s
principles of fair information practice.
In proposed § 61.6 of these regulations,
we are indicating that if any errors or
omissions in the final adverse action are
discovered after the information has
been reported, the person or entity that
reported such information must send an
addition or correction to the HIPDB
within 60 calendar days of the
discovery. Any revision to the action or
to appeal status must similarly be
reported within 30 calendar days after
the reporting entity learns of such
revision. In turn, as indicated above,
each subject of a report will receive a
copy when it is entered into the HIPDB
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and a copy of all revisions and
corrections to the report. It should be
noted that this is not an opportunity for
the subjects to request readjudication of
their cases; it is only for the reporting
entity to correct any errors or omissions
in the information.

4. Reporting Licensure Actions Taken by
Federal or State Licensing and
Certification Agencies

Under section 1128E(g)(1)(A)(iii) of
the Act, Federal and State licensing and
certification agencies must report to the
HIPDB all of the following final adverse
actions that are taken against a health
care provider, supplier, or practitioner—

(1) Formal or official actions, such as
revocation or suspension of a license
(and the length of any such suspension),
reprimand, censure, or probation;

(2) Any other loss of the license or the
right to apply for, or renew, a license of
the provider, supplier, or practitioner,
whether by operation of law, voluntary
surrender, non-renewability, or
otherwise; and

(3) Any other negative action or
finding by such Federal or State agency
that is publicly available information.

Proposed §61.7 is intended to address
these reporting licensure actions taken
by Federal and State licensing and
certification agencies. In §61.7, the
phrase “‘other negative action or
finding” by a Federal or State licensing
and certification authority would mean
any action or finding that is publicly
available and rendered by a licensing or
certification authority. These actions or
findings include, but are not limited to,
imposition of civil money penalties
(CMPs) and administrative fines,
limitations on the scope of practice,
injunctions and forfeitures.

This definition also would include
final adverse actions occurring in
conjunction with settlements in which
no findings or admissions of liability
have been made, and that would
otherwise be reportable under the
statute. By defining ““‘other negative
action or finding” in this way, we
believe that Federal or State licensing
and certification authorities will
accommodate State to State variation
when determining adverse actions in
reporting negative actions or findings to
the HIPDB, provided that those actions
or findings are available publicly.

The statute specifically requires
reporting of a health care provider,
supplier or practitioner who voluntarily
surrenders a license or certification.
Based on extensive discussions with
various State agencies, we have been
advised that voluntary surrender and
non-renewal of licensure and provider
participation agreements are used as

means to exclude questionable health
care providers, suppliers and
practitioners from participating in
Federal and State health care programs.
These voluntary surrenders and non-
renewal actions result in allowing
health care providers, suppliers or
practitioners to move from State to State
without detection. Therefore, for
reporting purposes, the term “voluntary
surrender” is defined to include a
surrender made after a notification of
investigation or a formal official request
by Federal or State licensing or
certification authorities for a health care
provider, supplier or practitioner to
surrender the license or certification
(including certification agreements or
contracts for participation in Federal or
State health care programs). The
definition also includes those instances
where a health care provider, supplier
or practitioner voluntarily surrenders a
license or certification (including
program participation agreements or
contracts) in exchange for a decision by
the licensing or certification authority to
cease an investigation or similar
proceeding, or in return for not
conducting an investigation or
proceeding, or in lieu of a disciplinary
action. We are seeking guidance and
public comment on the frequency of
such actions taken in lieu of sanctions,
as well as the utility of such information
to eligible queriers of the HIPDB.

We recognize that many voluntary
surrenders are not a result of the type
of adverse action that are intended for
inclusion in the HIPDB. Therefore, we
are proposing that voluntary surrenders
and licensure non-renewals due to
nonpayment of licensure fees, changes
to inactive status and retirements be
excluded from reporting to the HIPDB
unless they are taken in combination
with one or more of the circumstances
listed above, in which case they would
be reportable.

In addition, we note that the NPDB
currently receives adverse action reports
on sanction and disciplinary actions
concerning physicians and dentists
related to professional competence or
conduct. Under section 1128E of the
Act, however, the only limitation on a
reportable disciplinary action is that it
must be a formal or official action; it
need not be specifically related to
professional competence or conduct.
The Department recognizes that
licensure actions reported by Boards of
Medical and Dental Examiners
concerning physicians and dentists in
the NPDB overlap with the reportable
actions under this statute. Therefore, we
are proposing to implement this section
in a manner to avoid duplication with
the reporting requirements established

for the NPDB under the HCQIA.
Consistent with congressional intent, we
will ensure that the reports required
under both Acts will only be required to
be reported once.

5. Reporting Federal or State Criminal
Convictions Related to the Delivery of a
Health Care Item or Service

Under section 1128E(g)(i)(A)(ii) of the
Act, Federal and State law enforcement
and investigative agencies must report
criminal convictions against health care
providers, suppliers, or practitioners.
Because the statute requires that a
criminal conviction must be related to
the delivery of a health care item or
service to be reportable, we believe that
the congressional intent is to limit the
types of convictions reported to the
HIPDB. Thus, under proposed §61.8, we
are indicating that criminal convictions
unrelated to the delivery of health care
items or services would not be reported
under this section.

6. Reporting of Civil Judgments in
Federal or State Court Related to the
Delivery of a Health Care Item or
Service

In accordance with section
1128E(9)(1)(A)(i) of the Act, proposed
§61.9 would indicate that Federal and
State law enforcement and investigative
agencies, and health plans must report
civil judgments related to the delivery of
a health care item or service (except
those resulting from medical
malpractice) against health care
providers, suppliers or practitioners.
Civil judgments must be entered or
approved by a Federal or State court.
This reporting requirement does not
include Consent Judgments that have
been agreed upon and entered to
provide security for civil settlements in
which there was no finding or
admission of liability.

7. Reporting Exclusion From
Participation in Federal or State Health
Care Programs

Proposed §61.10, in accordance with
section 1128E(g)(1)(A)(iv) of the Act,
states that the Office of Inspector
General (OIG) must report health care
providers, suppliers or practitioners
excluded from participating in Federal
or State health care programs. This
includes exclusions that were made in
a matter in which there also was a
settlement that is not reported because
no findings or admissions of liability
had been made.

8. Reporting Other Adjudicated Actions
or Decisions

Proposed §61.11 would address the
reporting of other adjudicated actions or
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decisions. Although not specifically
required by the statute, we believe that
“any other adjudicated actions or
decisions” should relate to the delivery
of a health care item or service, as do
criminal convictions and civil
judgments collected under the statute.
In addition, we are proposing in this
section that a due process mechanism is
available with all adjudicated actions or
decisions. Examples of an adjudicated
action or decision would include, but
would not be limited to, orders by an
administrative law judge, CMPs and
assessments, revocations, debarments or
other restrictions from participating in
Federal or State government contracts or
programs, liquidation, dissolution,
license cancellation, or revocations or
limitations on clinical privileges or staff
privileges by a health plan. We believe
that this definition encompasses actions
that are consistent with the
characteristics of the specific final
adverse actions already defined by
statute.

9. Fees Applicable to Requests for
Information

Section 61.13 proposes fees that
would apply to all requests for
information from the HIPDB. However,
for purposes of verification and dispute
resolution, the HIPDB does intend to
provide a copy—automatically, without
a request and free of charge—of every
record to the health care provider,
supplier or practitioner who is the
subject of the report. The Act exempts
Federal agencies from these fees.

The fees to be charged would be based
on the full costs of operating the
database, as authorized in section
1128E(d)(2) of the Act; criteria for
assessing fees would be based on the
guidelines set forth in OMB Circular A—
25. These costs would encompass all
direct and indirect costs of disclosure
and of providing such information,
including but not limited to, (1) direct
and indirect personnel costs; (2)
physical overhead, consulting, and
other indirect costs; (3) agency
management and supervisory costs; and
(4) costs of enforcement, collection,
research, establishment, regulations and
guidance. For maximum efficiency, we
intend for the HIPDB to be an all-
electronic system, with all fees collected
through the most cost-effective methods
(such as credit card and electronic funds
transfer).

While these regulations are intended
to set forth the criteria for establishing
the fees and the procedures for
establishing and collecting fees, the
actual amounts of the fees will be
published in periodic notices issued by
the Department in the Federal Register.

10. Confidentiality of HIPDB
Information

Proposed §61.14 addresses the
confidentiality requirements that would
apply to all information obtained from
the HIPDB. We believe that these
confidentiality requirements are clearly
specified in sections 1128E(b)(3) and
(d)(2) and 1128C(a)(3)(B)(ii) of the Act.
Specifically, section 1128E(b)(3) of the
Act requires the Secretary to protect the
privacy of individuals receiving health
care services when determining what
information is required. Section
1128E(d)(1) of the Act provides that
information in the HIPDB will be
available to Federal and State
government agencies and health plans.
Section 1128C(a)(3)(B)(ii) of the Act
requires the Secretary to assure that
HIPDB information is provided and
utilized in a manner that appropriately
protects the confidentiality of the
information. As a result, we are
proposing that information from this
system be confidential and disclosed
only for the purpose for which it was
provided. Appropriate uses of the
information would include the
prevention of fraud and abuse activities
and improving the quality of patient
care.

We believe that this proposed
provision does not go beyond the
requirements set forth in the Act. The
requirements would not prevent an
authorized user from sharing
information from the HIPDB within the
entity that requested it, as long as the
information is used solely for the
purpose for which it was provided.
However, in accordance with section
1128E(b)(3) of the Act, information
obtained by a government contractor,
e.g., a Medicare carrier, an intermediary
or auditor, may only be used in the
furtherance of its contractual
responsibilities and in conformity with
protecting the identity of individuals
receiving health care services.

We recognize that this data bank is
subject to the Privacy Act (5 U.S.C.
552a), which protects the privacy of
individually identifiable records held by
a Federal agency that relate to the
subject of the final adverse action. We
will publish a notice for public
comment for purposes of establishing a
Privacy Act exception for the HIPDB.
We are not including in the data bank
any individually identifiable patient
records.

11. How To Dispute the Accuracy of
HIPDB Information

Section 61.15 of these proposed
regulations sets forth the procedures for
submitting a statement, filing a dispute,

and revising disputed information in a
previously submitted report. The subject
may dispute only the factual accuracy of
the information contained in the HIPDB
report concerning the individual or
entity. We note that the Secretary will
not review issues regarding the merits of
the case, or the due process that the
subject received. The dispute process
affords the subject an opportunity to
bring relevant factual information,
including reversals of criminal
convictions by an appeals court, to the
attention of the reporter. If the reporter
does not revise the information, the
subject can request in writing, within 60
calendar days after receipt of the report,
that the Secretary review the matter.
After such review, the Secretary can
remove the dispute status, correct the
information, leave the information
unchanged, void the report from the
HIPDB or add a statement to the record
for reports that are not voided. This
dispute process is consistent with that
for the NPDB.

12. Sanctions for Failure To Report

In addition to addressing the
provisions from section 221(a) of Public
Law 104-191, we also are proposing to
incorporate into these regulations the
new CMP sanctions provision for failure
to report information to the data bank,
as set forth in section 4331 of Public
Law 105-33, the Balanced Budget Act of
1997. As aresult, in §861.9(d) and
61.11(d) we are indicating that any
health plan that fails to report
information on a final adverse action
that is required to be reported will be
subject to a CMP of not more than
$25,000 for each such adverse action not
reported. Such penalty would be
imposed and collected in the same
manner as CMPs under section 1128A(a)
of the Act. We also intend to amend 42
CFR part 1003 in separate rulemaking to
reflect this new CMP authority.

I11. Implementation Schedule

Implementation of these regulations
will be incremental and will begin by
first including the following actions: (1)
final adverse licensure actions taken
against health care practitioners by
Federal or State agencies responsible for
the licensing and certification of such
practitioners; (2) Federal criminal
convictions and civil judgments related
to the delivery of health care items or
services against health care providers,
suppliers or practitioners; and (3)
exclusions of health care providers,
suppliers or practitioners from
participation in Federal and State health
care programs. This phased-in process
does not exempt reporters from
collecting and maintaining information
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required under the statute as of August
21, 1996. It also affords the reporter an
opportunity to internally develop a
mechanism for collecting all mandatory
data elements. The Department will
announce through issuance of notice(s)
in the Federal Register a schedule when
reporters are to begin reporting to, and
when information will be available
from, the HIPDB. Reporters to both the
HIPDB and the NPDB will not be
required to report their actions
separately to each data bank. A revised
reporting form will be used to
accommodate both systems, thus only
requiring one report of each action that
is reportable to both the HIPDB and the
NPDB when this form is approved by
the Office of Management and Budget in
accordance with the Paperwork
Reduction Act of 1995.

All final adverse action information as
of August 21, 1996 will be reported to
the HIPDB.

IV. Regulatory Impact Statement

Executive Order 12866, the Unfunded
Mandates Reform Act and the
Regulatory Flexibility Act

The Office of Management and Budget
(OMB) has reviewed this proposed rule
in accordance with the provisions of
Executive Order 12866 and the
Regulatory Flexibility Act (5 U.S.C.
601-612), and has determined that it
does not meet the criteria for a
significant regulatory action. Executive
Order 12866 directs agencies to assess
all costs and benefits of available
regulatory alternatives and, when
rulemaking is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health,
safety, distributive and equity effects).
The Unfunded Mandates Reform Act,
Public Law 104—4, requires that
agencies prepare an assessment of
anticipated costs and benefits on any
rulemaking that may result in an annual
expenditure by State, local or tribal
government, or by the private sector of
$100 million or more. In addition, under
the Regulatory Flexibility Act, if a rule
has a significant economic effect on a
substantial number of small entities, the
Secretary must specifically consider the
economic effect of a rule on small
entities and analyze regulatory options
that could lessen the impact of the rule.

Executive Order 12866 requires that
all regulations reflect consideration of
alternatives, costs, benefits, incentives,
equity, and available information.
Regulations must meet certain
standards, such as avoiding unnecessary
burden. Regulations that are
“significant’ because of cost, adverse

effects on the economy, inconsistency
with other agency actions, effects on the
budget, or novel legal or policy issues,
require special analysis. We believe that
the resources required to implement the
requirements in these regulations would
be minimal. Consistent with the statute,
these proposed regulations identify
certain data elements for reporting that
are mandatory and specify other
discretionary data elements for
reporting. Many of the mandatory and
discretionary data elements being set
forth in this proposed rulemaking are
already collected and maintained on a
routine basis for a variety of purposes,
and should not result in additional costs
or in new and significant burdens on
reporting entities. In consultation with
States, the Department has been made
aware that States routinely collect and
maintain much of this information and
are already reporting information on
health care practitioners to the NPDB.
Many licensing boards also routinely
collect and report much of this
information to national organizations
such as the National Council of State
Boards of Nursing, Federation of
Chiropractic Licensing Boards,
American Association of State Social
Work Boards, Federation of State
Medical Boards and the Association of
State and Provincial Psychology Boards.
In addition, State Survey and
Certification agencies also are required
to report adverse information to HCFA
on certain health care providers,
suppliers and practitioners.
Additionally, on a continuous basis, the
OIG routinely collects and maintains
sanction data on health care providers,
suppliers and practitioners excluded
from government health care programs.
Since we recognize that some classes of
reporters may not collect or maintain
the full array of data elements
contemplated for inclusion into the data
bank (e.g., names of affiliated or
associated health care entities, or a DEA
registration number), we are classifying
certain data elements to be reported
when known. We intend not to impose
new or added burdens on reporters and
are proposing to give reporters the
option of omitting certain discretionary
data elements that they do not maintain
or to which they do not have access.

We have determined that this
proposed rulemaking would not meet
the criteria for a major rule, as defined
by Executive Order 12866. As indicated
above, these proposed regulations are
designed to establish procedures for
reporting to and releasing from the
HIPDB, information on health care
providers, suppliers or practitioners
against whom final adverse actions have

been taken. According to the National
District Attorneys Association, the
annual number of criminal convictions
is approximately 13 per State and civil
judgments are approximately 9 per State
each year. Based on the reporting
patterns of health plans to the NPDB, we
also believe that less than 0.1 percent
(19) of the estimated 20,000 health plans
will report to the HIPDB each year. As
such, we do not anticipate that the data
collection process will have a
significant impact on State government
agencies and health plans, and we
believe that this rule would not have a
major effect on the economy or on
Federal and State expenditures.

Additionally, in accordance with the
Unfunded Mandates Reform Act of
1995, we have determined the only
costs (which we believe will not be
significant) would include the ability to
transmit the information electronically
(e.g., Internet service) and additional
staff hours needed to transmit the
information. While we do not have
sufficient information at this time to
provide estimates of the number of State
agencies impacted, the State licensing
and certification agencies have
estimated that the initial start-up cost
will be $5,000 per State licensing and
certification agency ($5,000 per State
licensing and certification agency x 216
State agencies=$1,080,000). The
Department estimates that the initial
start-up cost will be less than $100 per
health plan ($100 per health plan x
20,000 health plans=$2,000,000).
Section 221(a) of HIPAA intends that
the Federal government will not incur
any costs for the operation and
maintenance of the HIPDB; user fees are
intended to cover the full costs of the
HIPDB. For the reasons stated above, the
Department has determined that this
rule does not impose any mandates on
State, local or tribal governments, or the
private sector that will result in an
annual expenditure of $100 million or
more, and that a full analysis under the
Act is not necessary.

In addition, in accordance with the
Regulatory Flexibility Act of 1980
(RFA), and the Small Business
Regulatory Enforcement Act of 1996,
which amended the RFA, we are
required to determine if this rule will
have a significant economic effect on a
substantial number of small entities
and, if so, to identify regulatory options
that could lessen the impact. For
purposes of this rule, we have defined
small entities as nonprofit organizations
and local government agencies;
individuals and States are not included
in this definition of small entities.
Although the statute does not specify
local government agencies as reporters,
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we also have given States the option to
decide the manner in which they will
report, i.e., having one centralized point
for reporting or having multiple
agencies such as municipalities and
local government agencies (including
District and County attorneys) report
independently to the HIPDB. If States
elect to have multiple agencies reporting
independently to the HIPDB, we have
determined that both the burden and
costs associated with reporting to the
HIPDB will be minimal. According to
the National District Attorneys
Association, there are approximately
2,700 District Attorneys throughout the
country and, as indicated above, there
are approximately 13 criminal
convictions per State each year related
to health care violations and 9 civil
judgments per State each year related to
health care violations. Based on
discussions with health plans and

examination of reporting patterns of
health plans to the NPDB, we also
believe that less than 0.1 percent (19) of
the estimated 20,000 health plans will
report to the HIPDB each year. As a
result, we have determined that this rule
would affect less than 100 nonprofit and
local government agencies overall.
Thus, the Secretary certifies that these
proposed regulations would not have a
significant impact on a substantial
number of small entities.

Paperwork Reduction Act

This proposed rule contains
information collection requirements
necessitating clearance by OMB. As
required by the Paperwork Reduction
Act (PRA) of 1995 (44 U.S.C. 3507(d)),
the Department has submitted a copy of
this proposed rule to OMB for its review
of these information collection
requirements.

Collection of Information: The
Healthcare Integrity and Protection Data
Bank for Final Adverse Information on
Health Care Providers, Suppliers and
Practitioners.

Description: Information collected
under 8861.6, 61.7,61.8, 61.9, 61.11,
61.12 and 61.15 of this proposed rule
would be used by authorized parties,
specified in the proposed rule, to
prevent health care fraud and abuse
activities and to improve the quality of
patient care.

Description of Respondents: Federal
and State government agencies and
health plans. The reports from Federal
agencies are not subject to the PRA.

Estimated Annual Reporting: The
Department estimates that the public
reporting burden for this proposed rule
is 132,733 hours.

The estimated annual reporting and
querying burden is as follows:

Hours per
: Number of Responses Total Total burden
Section No. respondents per rgspond’t responses re?r;%ci)r%se hours

§61.6, Errors & Omissions ......... 11,200 1 1,200 25 500
§61.6, Revisions/Appeal Status 11,000 1 1,000 75 1,250
861.7:

Licensure Actions: Disclosure by State Licensing

Boards 21,836 3 5,500 75 6,875

Reporting by State Licensing Authorities ... 216 25.46 5,500 15 1,375
§61.8, Criminal Convictions ..........cccccevveveeeeeennns 354 13 700 75 875
§61.9, Civil Judgments .........cccoevvieiiiiiieniene 462 8 500 75 625
§61.11, Other Adjudicated Action or Decision 566 12 800 75 1,000
§61.12:

QUETIES ittt 65,601 201 1,127,512 5 93,959

SElf-QUETIES ..ot 60,000 1 60,000 25 25,000

Entity verification ..........cocooeiiiiiiinene e 75,000 1 5,000 10 833

ENtity Update .......coooeiiiiiiiieieee e 250 1 250 5 20
§61.12, Authorized agent designation8 .............cccccccvvevennene 100 1 100 10 16
§61.12, Authorized agent designation update ............c........ 5 1 5 5 0.42
§61.15:

Disputed Reports & Secretarial Review

INitial REQUEST .....c.eviiiiiiiiiie e 9750 1 750 10 125

Request for Secretarial REVIEW ..........c.ccovciiiiiiiiiennenne 37 1 37 480 296

TOLAl eeieiiiie et 76,177 1,208,854 132,749

1Section 61.6 requires each government agency or health plan that reports information to the HIPDB to ensure the accuracy of the informa-
tion. If there are any errors or omissions to the reports previously submitted to the HIPDB, the individual or entity that submitted the report to the
HIPDB is also responsible for making the necessary correction or revision to the original report. If there is any revision to the action or the action
is on appeal, the individual or entity that submitted the original report to the HIPDB is also responsible for reporting revisions and whether the ac-
tion is on appeal. Based on corrections and revisions made to information contained in the NPDB, we have estimated that a total of 1,200 re-
spondents will need to correct their reports each year and that a total of 1,000 respondents will need to revise actions originally reported, or to
report whether an action is on appeal each year. Based on experience with the NPDB, a correction is expected to take 25 minutes to complete
and submit. A revision is expected to take somewhat longer (75 minutes) because it involves completing a new report form rather that just cor-
recting the individual items that are in error.

2Section 61.7 requires Federal and State agencies responsible for the licensing and certification of health care providers, suppliers and practi-
tioners to report all disciplinary licensure actions to the HIPDB. Therefore, we estimate that approximately 34 State licensing boards in each
State will report to the State licensing and certification authorities (54 States and territories x 34 licensing boards/per State = 1,836 State licens-
ing and certification boards), and the State licensing and certification authorities (4 per State) will be responsible for reporting information to the
HIPDB (54 States and territories x 4 State licensing and certification authorities/per State = 216 State licensing and certification authorities). We
estimate that 5,500 reports will be submitted directly to the HIPDB each year, for an average of 25 reports per State licensing and certification
authority and 3 reports per State licensing board. Since disciplinary licensure actions by State licensing authorities in the NPDB overlap with this
statute, this estimate does not include the licensure actions that will be reported directly to the NPDB and transmitted from there to the HIPDB.
The estimates include only those actions which are reported solely to the HIPDB, such as actions taken against certain health care providers and
suppliers. The HIPDB will use similar forms and procedures for reporting as the NPDB. As a result, we estimate that it will take a State licensing
board 75 minutes to complete and submit an initial report. We also estimate that it will take a State licensing and certification authority 15 min-
utes to verify the accuracy and completeness of the information contained in the initial report before electronically submitting the information to
the HIPDB.

3Section 61.8 requires Federal and State prosecutors and investigative agencies to report criminal convictions related to the delivery of a
health care item or service. Based on the number of health care providers, suppliers and practitioners convicted by the Federal government, we
estimate that there will be an approximate total of 700 State criminal convictions reported to the HIPDB each year, for an average of 13 convic-
tions per State. Based on experience with the NPDB, we estimate that it will take 75 minutes to complete and submit each report.
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4Section 61.9 requires Federal and State attorneys and investigative agencies and health care plans to report civil judgments against health
care providers, suppliers and practitioners related to the delivery of a health care item or service. We estimate that there will be an approximate
total of 500 civil judgments each year that will be reported by the 54 States Attorneys and an estimated 8 health plans, for a total of 62 reporters.
Based on experience with the NPDB, we estimate that it will take 75 minutes to complete and submit each report.

5Section 61.11 requires Federal and State governmental agencies and health plans to report any adjudicated action or decision related to the
delivery of a health care item or service against health care providers, suppliers and practitioners. We estimate that there will be an approximate
total of 800 other adjudicated actions or decision reports submitted to the HIPDB each year by 54 State governmental agencies and an esti-
mated 12 health plans, for a total of 66 reporters. Based on experience with the NPDB, we estimate that it will take 75 minutes to complete and
submit each report.

6 Certain queriers have access to both the NPDB and the HIPDB. When these entities query one data bank, they will automatically receive re-
ports from both. The Department estimates that there will be 1,127,512 queries submitted to the HIPDB per year on health care providers, sup-
pliers and practitioners, including an estimated 60,000 self-queries. These estimates include only queries submitted directly to the HIPDB; it does
not include those transferred from the NPDB. The estimates of burden per response are based on experience with similar querying of the NPDB.

7To access the HIPDB, entities are required to certify that they meet section 1128E reporting and querying requirements by completing an En-
tity Registration form and submitting it to the HIPDB. The information collected on this form provides the HIPDB with essential information con-
cerning the entity, such as name, address and entity type. Eligible entities, such as State licensing agencies or certain managed care organiza-
tions, that have access to both the NPDB and the HIPDB have already registered for the NPDB and are not required to register separately for
the HIPDB. Entities eligible to access only the HIPDB must complete and submit the Entity Registration form. We estimate that it will take an en-
tity 10 minutes to complete and submit the Entity Registration form to the HIPDB. If there are any changes in the entity’s name, address, tele-
phone, entity type designation, or query and report point of contact, the entity representative must update the information on the Entity Informa-
tion Update form and submit it to the HIPDB. Of the 5,000 new registrants, we estimate 250 entities (5 percent of all new registrants) will need to
update their organization’s information each year.

8 An eligible entity may elect to have an outside organization query or report to the HIPDB on its behalf. This organization is referred to as an
authorized agent. Before an authorized agent acts on behalf of an entity, the eligible entity must complete and submit an Agent Designation form
to the HIPDB Help Line. The information collected on this form provides the HIPDB with essential information concerning the agent, such as
name address and telephone number. We estimate that 100 entities (2 percent of all new registrants) will elect an authorized agent to query or
report to the HIPDB on their behalf. We estimate that it will take an entity 10 minutes to complete and submit the Agent Designation form to the
HIPDB. Any changes to the authorized agent designation, such as routing of responses to queries or termination of an authorized agent, the eli-
gible entity must update the information on the Agent Designation Update form and submit it to the HIPDB. We estimate that five of the 100 eligi-
ble entities will need to update their agent’s information each year.

9 Section 61.15 describes the process to be followed by a health care provider, supplier or practitioner in disputing the factual accuracy of infor-
mation in a report and requesting Secretarial review of the disputed report. Based on experience with the NPDB, we estimate that 750 (10 per-
cent of all new reports) will be entered into the “disputed status.” We estimate that it will take a health care provider, supplier or practitioner 10
minutes to notify the HIPDB to enter the report into “disputed status.” Of the 750 disputed reports, we estimate that only 37 reports (5 percent)
will be forwarded to the Secretary for review. We estimate that it will take a health care provider, supplier or practitioner 8 hours to describe in
writing which facts are in dispute and to gather supporting documentation related to the dispute.

Forms to be used in the day-to-day
management of the HIPDB would
include the following:

Hrs. per
No. of Respon per Total Total bur-
Form name respond respond respons r(iﬁqpig)n. den hours Wage rate Total cost
Account DISCIEPaNCY ......cceevveveerueeeerieareens 2,000 1 2,000 5 166 $15 $2,490
Electronic Funds Transfer Authorization ... 850 1 850 5 70 15 1,050
Entity Reactivation ...........cccccoeveveniiennnns 500 1 500 5 41 15 615
Total eveeeeeeeeeeeee e 3,350 | i 3,350 | i, 277 | e $4,155

Request for Comment: In accordance
with the requirement of section
3506(c)(2)(A) of the PRA for opportunity
for public comment on proposed data
collection projects, comments are
invited on: (1) whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Department, including
whether the information will have
practical utility; (2) the accuracy of the
Department’s estimate of the burden of
the proposed collection of information;
(3) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Written comments and
recommendations concerning the

proposed information collection
requirements should be sent to: Allison
Herron Eydt, Human Resources and
Housing Branch, Office of Management
and Budget, New Executive Office
Building, Room 10235, Washington,
D.C. 20503. The OMB is required to
make a decision concerning the
collection of information contained in
these proposed regulations between 30
and 60 days after publication of this
document in the Federal Register.
Therefore, a comment to OMB is best
assured of having its full effect if OMB
receives it within 30 days of
publication. This does not affect the
deadline for the public to comment to
the Department on the proposed
regulations.

V. Public Inspection of Comments and
Response to Comments

Comments will be available for public
inspection November 13, 1998 in Room
2A-44, Parklawn Building, Health
Resources and Services Administration,
Bureau of Health Professions, Division
of Quality Assurance at 5600 Fishers
Lane, Rockville, Maryland, on Monday
through Friday of each week (Federal
holidays excepted) between the hours of
10:00 a.m. and 2:00 p.m., (301) 443—
2300.

Because of the large number of items
of correspondence we normally receive
on Federal Register documents
published for comment, we are not able
to acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this preamble, and will respond to the
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comments in the preamble of the final
rule.

List of Subjects in 45 CFR Part 61

Health professions, Hospitals, Home
health care agencies, Skilled nursing
facilities, Durable medical equipment
suppliers and manufacturers, Billing
and transportation services, Health
maintenance organizations, Health care
insurers, Pharmaceutical suppliers and
manufacturers, Reporting and
recordkeeping requirements.

Accordingly, a new 45 CFR part 61
would be added as set forth below:

PART 61 —HEALTHCARE INTEGRITY
AND PROTECTION DATA BANK FOR
FINAL ADVERSE INFORMATION ON
HEALTH CARE PROVIDERS,
SUPPLIERS AND PRACTITIONERS

Subpart A—General Provisions

Sec.

61.1 The Healthcare Integrity and
Protection Data Bank.

61.2 Applicability of these regulations.

61.3 Definitions.

Subpart B—Reporting of Information

61.4 How information must be reported.

61.5 When information must be reported.

61.6 Reporting errors, omissions, revisions,
or whether an action is on appeal.

61.7 Reporting licensure actions taken by
Federal or State licensing and
certification agencies.

61.8 Reporting Federal or State criminal
convictions related to the delivery of a
health care item or service.

61.9 Reporting civil judgments related to
the delivery of a health care item or
service.

61.10 Reporting exclusion from
participation in Federal or State health
care programs.

61.11 Reporting other adjudicated actions
or decisions.

Subpart C—Disclosure of Information by

the Healthcare Integrity and Protection Data

Bank

61.12 Requesting information from the
Healthcare Integrity and Protection Data
Bank.

61.13 Fees applicable to requests for
information.

61.14 Confidentiality of Healthcare Integrity
and Protection Data Bank information.

61.15 How to dispute the accuracy of
Healthcare Integrity and Protection Data
Bank information.

Authority: 42 U.S.C. 1320a—7e.

Subpart A—General Provisions

§61.1 The Healthcare Integrity and
Protection Data Bank.

(a) Section 1128E of the Social
Security Act (the Act) authorizes the
Secretary of Health and Human Services
(the Secretary) to implement a national
health care fraud and abuse data

collection program for the reporting and
disclosing of certain final adverse
actions taken against health care
providers, suppliers, or practitioners.
Section 1128E of the Act also directs the
Secretary to maintain a database of final
adverse actions taken against health care
providers, suppliers, or practitioners.
This data bank will be known as the
Healthcare Integrity and Protection Data
Bank (HIPDB). Settlements in which no
findings or admissions of liability have
been made will be excluded from being
reported. However, any final adverse
action that emanates from such
settlements, and that would otherwise
be reportable under the statute, will be
reported to the HIPDB.

(b) Section 1128E of the Act also
requires the Secretary to implement the
HIPDB in such a manner as to avoid
duplication with the reporting
requirements established for the
National Practitioner Data Bank (NPDB).
In accordance with the statute, the
reporter responsible for reporting the
final adverse actions to both the HIPDB
and the NPDB will be required to
submit only one report, provided that
reporting is made through the
Department’s consolidated reporting
mechanism that will sort the
appropriate actions into the HIPDB,
NPDB or both.

(c) These regulations set forth the
reporting and disclosure requirements
for the HIPDB.

§61.2 Applicability of these regulations.
The regulations in this part establish
reporting requirements applicable to
Federal and State government agencies
and to health plans, as the terms are
defined under § 61.3 of this part.

§61.3 Definitions.

Act means the Social Security Act.

Affiliated or associated means health
care entities with which a subject of a
final adverse action has a business or
professional relationship. This includes,
but is not limited to, organizations,
associations, corporations, or
partnerships. It also includes a
professional corporation or other
business entity composed of a single
individual.

Any other negative action or finding
by a Federal or State licensing and
certification agency means any action or
finding that is a matter of public record
and rendered by a licensing or
certification authority, including but not
limited to, imposition of civil money
penalties and administrative fines,
limitations on the scope of practice,
liquidations, injunctions, forfeitures,
and criminal convictions and civil
judgments which, under that State’s

laws, are reportable to that State’s
boards or agencies which license or
certify health care practitioners,
providers or suppliers. This definition
also includes final adverse actions (such
as civil money penalties and
administrative fees that occur in
conjunction with settlements) in which
no findings or admissions of liability
have been made, and that would
otherwise be reportable under the
statute.

Civil judgment means a court-ordered
action rendered in a Federal or State
court proceeding, other than a criminal
proceeding. This reporting requirement
does not include consent judgments that
have been agreed upon and entered to
provide security for civil settlements in
which there was no finding or
admission of liability.

Clinical privileges includes, as
appropriate to the organization,
privileges, membership on the medical
staff and other circumstances pertaining
to the furnishing of medical care under
which a physician, dentist or other
licensed health care practitioner is
permitted to furnish such care by a
health plan or by a Federal or State
agency that either administers or
provides payment for the delivery of
health care services.

Criminal conviction means a
conviction as described in section
1128(i) of the Act.

Exclusion means a temporary or
permanent debarment of an individual
or entity from participation in any
Federal or State health-related program,
and that items or services furnished by
such person or entity will not be
reimbursed under any Federal or State
health-related program.

Government agency includes, but is
not limited to—

(1) The U.S. Department of Justice;

(2) The U.S Department of Health and
Human Services;

(3) Any other Federal agency that
either administers or provides payment
for the delivery of health care services,
including, but not limited to the U.S.
Department of Defense and the U.S.
Department of Veterans Affairs;

(4) State law enforcement agencies,
which include States Attorneys General;

(5) State Medicaid Fraud Control
Units; and

(6) Federal or State agencies
responsible for the licensing and
certification of health care providers,
suppliers or licensed health care
practitioners. Examples of such State
agencies include Departments of
Professional Regulation, Health, Social
Services (including State Survey and
Certification and Medicaid Single State
agencies), Commerce and Insurance.
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Health care fraud means fraud as
defined in section 241 of the Health
Insurance Portability and
Accountability Act (HIPAA) of 1996,
Public Law 104-191.

Health care provider means a
provider of services as defined in
section 1861(u) of the Act; any health
care entity (including a health
maintenance organization, preferred
provider organization or group medical
practice) that provides health care
services and follows a formal peer
review process for the purpose of
furthering quality health care; or any
other health care entity that, directly or
through contracts, provides health care
services.

Health care supplier means a provider
of medical and other health care
services as described in section 1861(s)
of the Act; or any individual or entity,
other than a provider, who furnishes or
provides access to health care services,
supplies, items or ancillary services
(including, but not limited to, durable
medical equipment suppliers and
manufacturers of health care related
items, pharmaceutical suppliers and
manufacturers, health record services
such as medical, dental and patient
records, health data suppliers, and
billing and transportation service
suppliers). The term also includes any
individual or entity under contract to
provide such supplies, items or
ancillary services, and any group,
organization or company providing
health benefits whether directly, or
indirectly through insurance,
reimbursements or otherwise,
(including but not limited to, insurance
producers such as agents, brokers,
solicitors, consultants and reinsurance
intermediaries, insurance companies,
self-insured employers and health care
purchasing groups or entities).

Health plan means a plan, program or
organization that provides health
benefits, whether directly, through
insurance, reimbursement or otherwise,
and includes but is not limited to—

(1) A policy of health insurance;

(2) A contract of a service benefit
organization;

(3) A membership agreement with a
health maintenance organization or
other prepaid health plan;

(4) A plan, program, or agreement
established, maintained or made
available by an employer or group of
employers, a practitioner, provider or
supplier group, third party
administrator, integrated health care
delivery system, employee welfare
association, public service group or
organization or professional association;
and

(5) An insurance company, insurance
service or insurance organization that is
licensed to engage in the business of
selling health care insurance in a State
and which is subject to State law which
regulates health insurance.

Licensed health care practitioner,
licensed practitioner, or practitioner
mean, with respect to a State, an
individual who is licensed or otherwise
authorized by the State to provide
health care services (or any individual
who, without authority, holds himself
or herself out to be so licensed or
authorized).

Other adjudicated actions or
decisions means an official action taken
by a Federal or State governmental
agency or health plan against a health
care provider, supplier or practitioner
based on acts or omissions that affect or
could significantly affect the delivery or
payment of a health care item or service.
For example, an official action taken by
a Federal or State governmental agency
includes, but is not limited to, a
personnel-related action such as
suspensions without pay, reductions in
pay, reductions in grade, terminations
or other comparable actions. A hallmark
of any valid adjudicated action or
decision is the existence of a due
process mechanism. In general, if an
“adjudicated action or decision” follows
an agency'’s established administrative
procedures (which ensure that due
process is available to the subject of the
final adverse action), it would qualify as
a reportable action under this definition.
For health plans that are not
government entities, an action taken
following adequate notice and hearing
requirement that meets the standards of
due process set out in section 412(b) of
the HCQIA (42 U.S.C. 11112(b)) also
would qualify as a reportable action
under this definition. The fact that the
subject elects not to use the due process
mechanism provided by the authority
bringing the action is immaterial, as
long as such a process is available to the
subject before the adjudicated action or
decision is made final.

Secretary means the Secretary of
Health and Human Services and any
other officer or employee of the
Department of Health and Human
Services to whom the authority
involved has been delegated.

State means any of the fifty States, the
District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands and Guam.

Subpart B—Reporting of Information

§61.4 How information must be reported.

Information must be reported to the
HIPDB as required under §861.6, 61.7,

61.8, 61.9, 61.10 and 61.11 of this part
in such form and manner as the
Secretary may prescribe.

§61.5 When information must be reported.

(a) Information required under
§861.7,61.8,61.9, 61.10 and 61.11 of
this part must be submitted to the
HIPDB within 30 calendar days from the
date the final adverse action was taken;
the date when the reporting entity
became aware of the final adverse
action; or by the close of the entity’s
next monthly reporting cycle,
whichever is later.

(b) The date of the final adverse action
was taken, its effective date and
duration would be contained in the
information reported to the HIPDB
under 8861.7, 61.8, 61.9, 61.10 and
61.11 of this part.

§61.6 Reporting errors, omissions,
revisions or whether an action is on appeal.

(a) If errors or omissions are found
after information has been reported, the
reporter must send an addition or
correction to the HIPDB. This is an
opportunity only for the subjects to
request the reporting entity to correct
any errors or omissions in the
information, and not for requests for
readjudication of their cases.

(b) A reporter that reports information
on licensure, exclusion, criminal
convictions, civil or administrative
judgments, or adjudicated actions or
decisions under §861.7, 61.8, 61.9,
61.10 or 61.11 of this part also must
report any revision of the action
originally reported. Revisions include
reversal of a criminal conviction,
reversal of a judgment or other
adjudicated decisions or whether the
action is on appeal, and reinstatement of
a license.

(c) The subject will receive a copy of
all reports, including revisions and
corrections to the report.

(d) Upon receipt of a report, the
subject—

(1) Can accept the report as written;

(2) May provide a statement to the
HIPDB, either directly or through a
designated representative, that will
permanently append the report (The
statement should be limited to 2,000
characters and will be included in the
record. The HIPDB will distribute the
statement to queriers (where
identifiable), the reporting entity and
the subject of the report. The HIPDB
will not edit the statement; only the
subject can, upon request, make changes
to the statement.); or

(3) May follow the dispute process in
accordance with §61.15 of this part.
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§61.7 Reporting licensure actions taken
by Federal and State licensing and
certification agencies.

(a) What actions must be reported.
Federal and State licensing and
certification agencies must report to the
HIPDB the following final adverse
actions that are taken against a health
care provider, supplier or practitioner
(regardless of whether the final adverse
actions are the subject of a pending
appeal)—

(1) Formal or official actions, such as
revocation or suspension of a license
(and the length of any such suspension),
reprimand, censure or probation;

(2) Any other loss of the license or the
right to apply for, or renew, a license of
the provider, supplier, or practitioner,
whether by operation of law, voluntary
surrender (including certification
agreements or contracts for participation
in Federal or State health care
programs), non-renewability (excluding
those due to nonpayment of fees,
retirement, or change to inactive status)
or otherwise; and

(3) Any other negative action or
finding by such Federal or State agency
that is publicly available information.

(b) Information to be reported on
individuals. (1) Federal or State
licensing and certification agencies
must report the following information
concerning a practitioner who is the
subject of a final adverse action
(regardless of whether the final adverse
actions are the subject of a pending
appeal)—

(i) Name;

(ii) Social Security number, and
Federal Employer Identification number
for individuals who possess one;

(iii) Sex;

(iv) Date of birth;

(v) Occupation;

(vi) Organization name and type;

(vii) Primary work address;

(viii) Name of each professional
school attended and year of graduation;

(ix) With respect to professional
license, certification or registration, the
license, certification or registration
number, the field of licensure,
certification or registration and the
name(s) of the State or Territory in
which the license, certification or
registration is held;

(x) Physician specialty, if applicable;

(xi) National Provider Identifier (NPI),
when issued by the Health Care
Financing Administration (HCFA);

(xii) A description of the acts or
omissions or other reasons for the action
taken;

(xiii) A description of the action, if
applicable, the date the action was
taken, its effective date and duration,
the amount of any monetary penalty,
and whether the action is on appeal,

(xiv) Classification of the action in
accordance with a reporting code
adopted by the Secretary;

(xv) Name and address of the
reporting entity, and the name of the
agency taking the action;

(xvi) The name, title and telephone
number of the responsible official
submitting the report on behalf of the
reporting entity; and

(xvii) Name(s) of any health care
entity with which the subject is
affiliated or associated.

(2) Federal and State licensing and
certification agencies should report,
when known, the following concerning
a practitioner who is the subject of a
final adverse action—

(i) Other name(s) used;

(ii) If deceased, date of death;

(iiif) Home address;

(iv) Federal license, certification or
registration number(s) (such as a Drug
Enforcement Administration (DEA)
registration number and Medicare
provider number(s));

(v) Type(s) of any health care entity
with which the subject is affiliated or
associated;

(vi) Address of each associated or
affiliated health care entity;

(vii) NPI of each associated or
affiliated health care entity, when
issued by HCFA; and

(viii) Nature of subject’s relationship
to each associated or affiliated health
care entity.

(c) Information that must be reported
on organizations. (1) Federal or State
licensing and certification agencies
must report the following information
concerning a provider or supplier who
is the subject of a final adverse action
(regardless of whether the final adverse
actions are the subject of a pending
appeal)—

(i) Name and type of provider or
supplier;

(ii) Federal Employer Identification
number, and Social Security number
(when used as the Tax Identification
number (TIN));

(iii) The provider’s or supplier’s
address;

(iv) The provider’s or supplier’s
license, certification, or registration
number(s) and name(s) of the State or
Territory in which the license,
certification or registration is held (the
license number against which the action
is taken should be specified);

(v) NPI, when issued by HCFA,;

(vi) A description of the acts or
omissions or other reason for the action;

(vii) A description of the action, if
applicable, the date the action was
taken, its effective date and duration,
the amount of any monetary penalty,
and whether the action is on appeal,

(viii) Classification of the action in
accordance with a reporting code
adopted by the Secretary;

(ix) Name and address of the reporting
entity, and the name of the agency
taking the action;

(X) The name, title and telephone
number of the responsible official
submitting the report on behalf of the
reporting entity; and

(xi) Name(s) of any health care entity
with which the subject is affiliated or
associated.

(2) Federal and State licensing and
certification agencies should report,
when known, the following information
concerning a provider or supplier who
is the subject of a final adverse action
(regardless of whether the final adverse
actions are the subject of a pending
appeal)—

(i) Federal license, certification or
registration number(s) (such as a DEA
registration number, Medicare provider
number(s), Clinical Laboratory
Improvement Act (CLIA) number);

(ii) Type(s) of any health care entity
with which the subject is affiliated or
associated;

(iii) Address of each associated or
affiliated health care entity;

(iv) NPI of each affiliated or
associated health care entity, when
issued by HCFA;

(v) Nature of subject’s relationship to
each associated or affiliated health care
entity; and

(vi) Total amount of monetary
penalties and fines.

(d) Sanctions for failure to report. The
Secretary will provide for publication of
a public report that identifies those
Government agencies that have failed to
report information on adverse actions as
required to be reported under this
section.

§61.8 Reporting Federal or State criminal
convictions related to the delivery of a
health care item or service.

(a) Who must report. Federal and
State prosecutors, including law
enforcement and investigative agencies,
must report criminal convictions against
health care providers, suppliers and
practitioners related to the delivery of a
health care item or service.

(b) Information to be reported on
individuals. (1) Entities described in
paragraph (a) of this section must report
the following information—

(i) With respect to the individual who
is the subject of a criminal conviction—

(A) Full name;

(B) Social Security number, and
Federal Employer Identification number
for individuals who possess one;

(C) Date of birth;

(D) Sex;
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(E) Occupation;

(F) Organization name and type;

(G) Primary work address;

(H) NPI, when issued by HCFA;

(I) Court or judicial venue in which
the action was taken;

(J) Docket or court file number;

(K) Name of primary prosecuting
agency;

(L) Prosecuting agency’s case number;

(M) Length of incarceration,
detention, probation, community
service or other sentence;

(N) Amount of any monetary
penalties, judgment, restitution or other
order;

(O) Date of sentence;

(P) Description of acts or omissions
and injuries upon which the action was
based;

(Q) Nature of the final adverse action
and whether such action is on appeal;

(R) Name(s) of affiliated or associated
health care entities; and

(S) Statutory offenses and count(s),
and

(i) With respect to the reporting
entity—

(A) Name and address of the reporting
entity and its file number concerning
the subject; and

(B) The name, title and telephone
number of the responsible official
submitting the report on behalf of the
reporting entity.

(2) Entities described in paragraph (a)
of this section should report, when
known, the following information—

(i) With respect to the individual who
is the subject of a criminal conviction—

(A) Other name(s) used;

(B) Home address;

(C) Physician specialty;

(D) Medicare provider number(s);

(E) Medicaid provider number(s) and
State(s);

(F) DEA registration number(s);

(G) Federal Bureau of Investigation
(FBI) number;

(H) Name of each professional school
attended and year of graduation; and

(1) With respect to each professional
license, certification or registration, the
license, certification or registration
number, the field of licensure,
certification or registration, and the
name(s) of the State or Territory in
which the license, certification or
registration is held, if known;

(ii) With respect to health care entities
(if known) with which the subject of the
criminal conviction is affiliated or
associated—

(A) Type(s) of affiliated or associated
health care entities;

(B) Address of each associated or
affiliated health care entity;

(C) NPI of each associated or affiliated
health care entity, when issued by
HCFA; and

(D) Nature of subject’s relationship to
each associated or affiliated health care
entity; and

(iii) With respect to the action—

(A) Investigative agencies involved;
and

(B) Investigative agencies’ case or file
number.

(c) Information to be reported on
organizations. (1) Entities described in
paragraph (a) of this section must report
the following information—

(i) With respect to the organization
that is the subject of a criminal
conviction—

(A) Entity’s legal name;

(B) Name entity is doing business as;

(C) Business address;

(D) Federal Employer Identification
number, and Social Security number
(when used as the TIN);

(E) NP1 when issued by the HCFA,;

(F) Type of entity;

(G) Court or judicial venue in which
the action was taken;

(H) Docket or court file number;

(I) Name of primary prosecuting
agency;

(J) Prosecuting agency’s case number;

(K) Length of sentence (e.g., for
probation);

(L) Amount of any monetary penalty,
judgment, restitution, or other orders;

(M) Date of sentence;

(N) Description of acts or omissions
and injuries upon which the action was
based;

(O) Nature of the final adverse action
and whether such action is on appeal;

(P) Name(s) of affiliated or associated
health care entities; and

(Q) Statutory offenses and count(s),
and

(i) With respect to the reporting
entity—

(A) Name and address of the reporting
entity and its file number concerning
the subject; and

(B) The name, title and telephone
number of the responsible official
submitting the report on behalf of the
reporting entity.

(2) Entities described in paragraph (a)
of this section should report, when
known, the following information—

(i) With respect to the organization
that is the subject of a criminal
conviction—

(A) Medicare provider number(s);

(B) Medicaid provider number(s) and
State(s);

(C) DEA registration number(s);

(D) Health care provider’s or
supplier’s license, certification or
registration number(s), and the name(s)
of the State or Territory in which the
license, certification or registration is
held;

(E) Names and titles of principal
officers and owners;

(F) Investigative agencies involved,;
and

(G) Investigative agencies’ case or file
number; and

(i) With respect to any health care
entities (if known) with which the
subject of the criminal conviction is
affiliated or associated—

(A) Type(s) of affiliated or associated
health care entities;

(B) Address of each associated or
affiliated health care entity;

(C) NPI of each associated or affiliated
health care entity, when issued by
HCFA; and

(D) Nature of subject’s relationship to
each associated or affiliated health care
entity.

(d) Sanctions for failure to report. The
Secretary will provide for publication of
a public report that identifies those
Government agencies that have failed to
report information on adverse actions as
required to be reported under this
section.

§61.9 Reporting civil judgments related to
the delivery of a health care item or service.

(a) Who must report. Federal and
States Attorneys, investigative agencies
and health plans must report civil
judgments against health care providers,
suppliers or practitioners related to the
delivery of a health care item or service
(regardless of whether the civil
judgment is the subject of a pending
appeal), with the exception of those
resulting from medical malpractice.

(b) Information to be reported on
individuals. (1) Entities described in
paragraph (a) of this section must report
the following information—

(i) With respect to the individual who
is the subject of a judgment—

(A) Full name;

(B) Social Security number, and
Federal Employer Identification number
for individuals who possess one;

(C) Date of birth;

(D) Sex;

(E) Occupation;

(F) Organization name and type;

(G) Primary work address;

(H) NPI, when issued by HCFA,;

(I) Court or judicial venue in which
the action was taken;

(J) Docket or court file number;

(K) Name of primary prosecuting
agency or civil plaintiff;

(L) Prosecuting agency’s case number;

(M) Date of judgment;

(N) Amount of any monetary penalty,
judgment, restitution, or other orders;

(O) Description of acts or omissions
and injuries upon which the action was
based;

(P) Nature of final adverse action and
whether such action is on appeal,;

(Q) Name(s) of affiliated or associated
health care entities; and
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(R) Statutory offenses and count(s),
and

(i) With respect to the reporting
entity—

(A) Name and address of the reporting
entity and its file number concerning
the subject; and

(B) The name, title and telephone
number of the responsible official
submitting the report on behalf of the
reporting entity.

(2) Entities described in paragraph (a)
of this section should report, when
known, the following information—

(i) With respect to the individual who
is the subject of a judgment—

(A) Physician specialty, if applicable;

(B) Other name(s) used;

(C) Home address;

(D) Medicare provider number(s);

(E) Medicaid provider number(s) and
State(s);

(F) DEA registration number(s);

(G) FBI number;

(H) Name of each professional school
attended and year of graduation;

(1) With respect to each professional
license, certification or registration, the
license, certification, or registration
number, the field of licensure,
certification, or registration, and the
name(s) of the State or Territory in
which the license, certification or
registration is held;

(J) Investigative agencies involved;
and

(K) Investigative agencies’ case or file
number; and

(i) With respect to any health care
entities (if known) with which the
subject of the judgment is affiliated or
associated—

(A) Type(s) of affiliated or associated
health care entities;

(B) Address of each associated or
affiliated health care entity;

(C) NPI of each associated or affiliated
health care entity, when issued by
HCFA; and

(D) Nature of subject’s relationship to
each associated or affiliated health care
entity.

(c) Information to be reported on
organizations. (1) Entities described in
paragraph (a) of this section must report
the following information—

(i) With respect to the organization
that is the subject of a judgment—

(A) Entity’s legal name, if known;

(B) Name entity is doing business as;

(C) Business address;

(D) Federal Employer Identification
number, and Social Security number
(when used as the TIN);

(E) NP1, when issued by HCFA;

(F) Type of entity;

(G) Court or judicial venue in which
the action was taken;

(H) Docket or court file number;

(I) Name of primary prosecuting
agency or civil plaintiff;

(J) Prosecuting agency’s case number;

(K) Date of judgment;

(L) Amount of any monetary penalty,
judgment, restitution or other orders;

(M) Description of acts or omissions
and injuries upon which the action was
based;

(N) Nature of final adverse action and
whether such action is on appeal;

(O) Name(s) of affiliated or associated
health care entities; and

(P) Statutory offenses and count(s),
and

(if) With respect to the reporting
entity—

(A) Name and address of the reporting
entity and its file number concerning
the subject; and

(B) The name, title and telephone
number of the responsible official
submitting the report on behalf of the
reporting entity.

(2) Entities described in paragraph (a)
of this section should report, when
known, the following information—

(i) With respect to the organization
that is the subject of a judgment—

(A) Medicare provider number(s);

(B) Medicaid provider number(s) and
State(s);

(C) DEA registration number(s);

(D) Health care provider or supplier
license, certification or registration
number, and the name(s) of the State or
Territory in which the license,
certification or registration is held;

(E) Names and titles of principal
officers and owners;

(F) Investigative agencies involved,;
and

(G) Investigative agencies’ case or file
number; and

(if) With respect to any health care
entities (if known) with which the
subject of the judgment is affiliated or
associated—

(A) Type(s) of affiliated or associated
health care entities;

(B) Address of each associated or
affiliated health care entity;

(C) NPI of each associated or affiliated
health care entity, when issued by
HCFA,; and

(D) Nature of subject’s relationship to
each associated or affiliated health care
entity.

(d) Sanctions for failure to report. Any
health plan that fails to report
information on an adverse action
required to be reported under this
section will be subject to a civil money
penalty (CMP) of not more than $25,000
for each such adverse action not
reported. Such penalty will be imposed
and collected in the same manner as
CMPs under subsection (a) of section
1128A of the Act. The Secretary will

provide for publication of a public
report that identifies those Government
agencies that have failed to report
information on adverse actions as
required to be reported under this
section.

§61.10 Reporting exclusion from
participation in Federal or State health care
programs.

(a) Who must report. Federal and
State government agencies must report
health care providers, suppliers or
practitioners excluded from
participating in Federal or State health
care programs, including exclusions that
were made in a matter in which there
was also a settlement that is not
reported because no findings or
admissions of liability have been made
(regardless of whether the exclusion is
the subject of a pending appeal) .

(b) Information to be reported on
individuals. (1) The entity described in
paragraph (a) of the section must report
the following information—

(i) Name;

(i) Social Security number, and
Federal Employer Identification number
for individuals who possess one;

(iii) Date of birth;

(iv) Sex;

(v) Occupation;

(vi) Primary work address;

(vii) Organization name and type;

(viii ) NPI, when issued by HCFA,;

(ix) Professional school and year of
graduation;

(X) With respect to each professional
license, certification or registration, the
license, certification or registration
number, the field of licensure,
certification or registration, and the
name(s) of the State or Territory in
which the license, certification or
registration is held;

(xi) Description of the action, the date
the action was taken, its effective date
and duration, and whether the action is
on appeal;

(xii) Classification of the action in
accordance with a reporting code
adopted by the Secretary;

(xiii) Description of acts or omissions,
and injuries, upon which the action was
based;

(xiv) Name and address of the
reporting entity, and the name of the
agency taking the action;

(xv) The name, title and telephone
number of the responsible official
submitting the report on behalf of the
reporting entity; and

(xvi) Name(s) of any health care entity
with which the subject is affiliated or
associated.

(2) The entity described in paragraph
(a) of this section should report, when
known, the following information—
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(i) Other name(s) used;

(if) Home address;

(iii) Physician specialty;

(iv) Federal license, certification or
registration number(s) (such as a DEA
registration number, Medicare provider
number(s));

(v) Type(s) of any health care entity
with which the subject is affiliated or
associated;

(vi) Address of each associated or
affiliated health care entity;

(vii) NPI of each associated or
affiliated health care entity, when
issued by HCFA; and

(viii) Nature of subject’s relationship
to each associated or affiliated health
care entity.

(c) Information to be reported on
organizations. (1) An entity described in
paragraph (a) of this section must report
the following information for a health
care provider or supplier—

(i) Name and type of provider or
supplier;

(ii) Federal Employer Identification
number, and Social Security number
(when used as the TIN);

(iii) NPI, when issued by HCFA;

(iv) The provider’s or supplier’s
address;

(v) The provider’s or supplier’s
license, certification or registration
number(s) and the name of the State or
Territory in which the license,
certification or registration is held (the
license number against which the action
is taken should be specified);

(vi) Description of the acts or
omissions or other reason for the action;

(vii) Classification of the action in
accordance with a reporting code
adopted by the Secretary;

(viii) Description of the action, the
date the action was taken, its effective
date and duration;

(ix) Name and address of the reporting
entity, and the name of the agency
taking the action;

(X) The name, title and telephone
number of the responsible official
submitting the report on behalf of the
reporting entity; and

(xi) Name(s) of any health care entity
with which the subject is affiliated or
associated.

(2) An entity described in paragraph
(a) of this section should report, when
known, the following information for a
health care provider or supplier—

(i) Federal license, certification or
registration number(s) (such as a DEA
registration number, Medicare provider
number(s), CLIA number);

(ii) Type(s) of any health care entity
with which the subject is affiliated or
associated;

(iii) Address of each associated or
affiliated health care entity;

(iv) NPI of each associated or
affiliated health care entity, when
issued by HCFA; and

(v) Nature of subject’s relationship to
each associated or affiliated health care
entity.

(d) Sanctions for failure to report. The
Secretary will provide for publication of
a public report that identifies those
Government agencies that have failed to
report information on adverse actions as
required to be reported under this
section.

8§61.11 Reporting other adjudicated
actions or decisions.

(a) Who must report. Federal and
State governmental agencies and health
plans must report other adjudicated
actions or decisions related to the
delivery of a health care item or service
against health care providers, suppliers
and practitioners (regardless of whether
the other adjudicated actions or
decisions are subject to a pending
appeal).

(b) Information to be reported on
individuals. (1) Entities described in
paragraph (a) of this section must report
the following information on
individuals—

(i) Name;

(ii) Social Security number, and
Federal Employer Identification number
for individuals who possess one;

(iii) Sex;

(iv) Date of birth;

(v) Occupation;

(vi) Primary work address;

(vii) Organization name and type;

(viii) Name of each professional
school attended and year of graduation;

(ix) With respect to each professional
license, certification or registration, the
license, certification or registration
number, the field of licensure,
certification or registration, and the
name of the State or Territory in which
the license, certification or registration
is held;

(X) NPI, when issued by HCFA;

(xi) Description of the acts or
omissions or other reason for the action;

(xii) Classification of the action in
accordance with a reporting code
adopted by the Secretary;

(xiii) Description of the action, date
the action was taken, its effective date
and duration, amount of any monetary
penalty, and whether the action is on
appeal;

(xiv) Name and address of the
reporting entity, and the name of the
agency taking the action;

(xv) The name, title and telephone
number of the responsible official
submitting the report on behalf of the
reporting entity; and

(xvi) Name(s) of any health care
entities with which the subject is
affiliated or associated.

(2) Entities described in paragraph (a)
of this section should report, when
known, the following information on
individuals—

(i) Other name(s) used;

(ii) Home address;

(iii) Physician specialty;

(iv) Federal license, certification or
registration number(s) (such as a DEA
registration number, Medicare provider
number(s));

(v) Type(s) of any health care entity
with which the subject is affiliated or
associated;

(vi) Address of each associated or
affiliated health care entity;

(vii) NPI of each associated or
affiliated health care entity, when
issued by HCFA; and

(viii) Nature of subject’s relationship
to each associated or affiliated health
care entity.

(c) Information to be reported on
organizations. (1) Entities described in
paragraph (a) of this section must report
the following information on
organizations—

(i) Name and type of provider or
supplier;

(ii) Federal Employer Identification
number, and Social Security number
(when used as the TIN);

(iii) The provider’s or supplier’s
address;

(iv) NPI, when issued by HCFA,;

(v) The provider’s or supplier’s
license, certification or registration
number(s) and the name of the State or
Territory in which the license,
certification or registration is held (the
license number against which the action
is taken should be specified);

(vi) Description of the acts or
omissions or other reason for the action;

(vii) Description of action, date the
action was taken, its effective date and
duration, and amount of any monetary
penalty;

(viii) Classification of the action in
accordance with a reporting code
adopted by the Secretary;

(ix) Name and address of reporting
entity, and the name of the agency
taking the action;

(X) The name, title, and telephone
number of the responsible official
submitting a report on behalf of the
reporting entity; and

(xi) Name(s) of any health care
entities with which the subject is
affiliated or associated.

(2) Entities described in paragraph (a)
of this section should report, when
known, the following information on
organizations—

(i) Federal license, certification or
registration number(s) (such as a DEA
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registration number, Medicare provider
number(s), CLIA number);

(i1) Type(s) of any health care entity
with which the subject is affiliated or
associated;

(iii) Address of each associated or
affiliated health care entity, if known;

(iv) NPI of each associated or
affiliated health care entity, when
issued by HCFA;

(v) Nature of subject’s relationship to
each associated or affiliated health care
entity; and

(vi) Name and titles of principal
officers and owners.

(d) Sanctions for failure to report. Any
health plan that fails to report
information on an adverse action
required to be reported under this
section will be subject to a CMP of not
more than $25,000 for each such
adverse action not reported. Such
penalty will be imposed and collected
in the same manner as CMPs under
section 1128A(a) of the Act. The
Secretary will provide for publication of
a public report that identifies those
Government agencies that have failed to
report information on adverse actions as
required to be reported under this
section.

Subpart C—Disclosure of Information
by the Healthcare Integrity and
Protection Data Bank

§61.12 Requesting information from the
Healthcare Integrity and Protection Data
Bank.

(a) Who may request information and
what information may be available.
Information in the HIPDB will be
available, upon request, to the following
persons or entities, or their authorized
agents—

(1) Federal and State government
agencies;

(2) Health plans;

(3) A health care practitioner,
provider, or supplier requesting
information concerning himself, herself
or itself; and

(4) A person or entity who requests
aggregate information, which does not
permit the identification of any
particular patient, health care provider,
supplier or practitioner. (For example,
researchers can use the aggregate
information to identify the total number
of practitioners excluded from the
Medicare and Medicaid programs.
Similarly, health plans can use
aggregate information to develop
outcome measures in their efforts to
monitor and improve quality care.)

(b) Procedures for obtaining HIPDB
information. Eligible persons and
entities may obtain information from the
HIPDB by submitting a request in such

form and manner as the Secretary may
prescribe. These requests are subject to
fees set forth in §61.13 of this part. The
HIPDB will comply with the
Department’s principles of fair
information practice by providing each
subject of a report with a copy when the
report is entered into the HIPDB.

§61.13 Fees applicable to requests for
information.

(a) Policy on fees. The fees described
in this section apply to all requests for
information from the HIPDB. However,
for purposes of verification and dispute
resolution, the HIPDB will provide a
copy—automatically, without a request
and free of charge—of every record to
the health care provider, supplier or
practitioner who is the subject of the
report. The fees are authorized by
section 1128E(d)(2) of the Act, and they
reflect the full costs of operating the
database. The actual fees will be
announced by the Secretary in periodic
notices in the Federal Register.

(b) Criteria for determining the fee.
The amount of each fee will be
determined based on the following
criteria—

(1) Direct and indirect personnel
costs;

(2) Physical overhead, consulting, and
other indirect costs including rent and
depreciation on land, buildings and
equipment;

(3) Agency management and
supervisory costs;

(4) Costs of enforcement, research and
establishment of regulations and
guidance;

(5) Use of electronic data processing
equipment to collect and maintain
information—the actual cost of the
service, including computer search
time, runs and printouts; and

(6) Any other direct or indirect costs
related to the provision of services.

(c) Assessing and collecting fees. The
Secretary will announce through
periodic notice in the Federal Register
the method of payment of fees. In
determining these methods, the
Secretary will consider efficiency,
effectiveness and convenience for users
and for the Department. Methods may
include credit card, electronic funds
transfer and other methods of electronic
payment.

§61.14 Confidentiality of Healthcare
Integrity and Protection Data Bank
information.

Information reported to the HIPDB is
considered confidential and will not be
disclosed outside the Department,
except as specified in §§61.12 and
61.15 of this part. Persons and entities
receiving information from the HIPDB,

either directly or from another party,
must use it solely with respect to the
purpose for which it was provided.
Nothing in this paragraph will prevent
the disclosure of information by a party
from its own files used to create such
reports where disclosure is otherwise
authorized under applicable State or
Federal law.

§61.15 How to dispute the accuracy of
Healthcare Integrity and Protection Data
Bank information.

(a) Who may dispute the HIPDB
information. The HIPDB will routinely
mail or transmit electronically to the
subject a copy of the report filed in the
HIPDB. The subject of the report or a
designated representative may dispute
the accuracy of a report concerning
himself, herself or itself within 60
calendar days of receipt of the report.

(b) Procedures for disputing a report
with the reporting entity. (1) If the
subject disagrees with the reported
information, the subject must request, in
writing within 60 calendar days of
receipt of the report, that the HIPDB
enter the report into “disputed status.”

(2) The HIPDB will send the report,
with a notation that the report has been
placed in “disputed status,” to queriers
(where identifiable), the reporting entity
and the subject of the report.

(3) The subject must attempt to enter
into discussion with the reporting entity
to resolve the dispute. If the reporting
entity revises the information originally
submitted to the HIPDB, the HIPDB will
notify the subject and all entities to
whom reports have been sent that the
original information has been revised. If
the reporting entity does not revise the
reported information, the subject may
request that the Secretary review the
report for accuracy.

(c) Procedures for requesting a
Secretarial review. (1) The subject must
request, in writing, that the Secretary of
the Department review the report for
accuracy. The subject must return this
request to the HIPDB along with
appropriate materials that support the
subject’s position. The Secretary will
only review the accuracy of the reported
information, and will not consider the
merits or appropriateness of the action
or the due process that the subject
received.

(2) After the review, if the Secretary—

(i) Concludes that the information is
accurate and reportable to the HIPDB,
the Secretary will inform the subject
and the HIPDB of the determination.
The Secretary will include a brief
statement (Secretarial Statement) in the
report that describes the basis for the
decision. The report will be removed
from “disputed status.” The HIPDB will
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distribute the corrected report and
statement(s) to previous queriers (where
identifiable), the reporting entity and
the subject of the report.

(ii) Concludes that the information
contained in the report is inaccurate, the
Secretary will inform the subject of the
determination and direct the HIPDB or
the reporting entity to revise the report.
The Secretary will include a brief
statement (Secretarial Statement) in the
report describing the findings. The
HIPDB will distribute the corrected
report and statement (s) to previous
queriers (where identifiable), the
reporting entity and the subject of the
report.

(iii) Determines that the disputed
issues are outside the scope of the
Department’s review, the Secretary will
inform the subject and the HIPDB of the
determination. The Secretary will
include a brief statement (Secretarial
Statement) in the report describing the
findings. The report will be removed
from “disputed status.” The HIPDB will
distribute the report and the
statement(s) to previous queriers (where
identifiable), the reporting entity and
the subject of the report.

(iv) Determines that the adverse
action was not reportable and therefore
should be removed from the HIPDB, the
Secretary will inform the subject and
direct the HIPDB to void the report.

The HIPDB will distribute a notice to
previous queriers (where identifiable),
the reporting entity and the subject of
the report that the report has been
voided.

Dated: April 10, 1998.
June Gibbs Brown,
Inspector General.
Approved: June 9, 1998.
Donna E. Shalala,
Secretary.
[FR Doc. 98-29147 Filed 10-29-98; 8:45 am]
BILLING CODE 4160-15-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 73 and 74
[MM Docket No. 95-31; FCC 98-269]

Reexamination of Comparative
Standards for Noncommercial
Educational Applicants

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: The Commission is seeking
further comment on methods that it
might use to choose among competing
applications involving noncommercial

educational (NCE) broadcast stations,
both on the reserved and nonreserved
portions of the broadcast spectrum. The
Commission proposes to eliminate the
current traditional hearing process,
which has been costly and time
consuming without making meaningful
distinctions between applicants. It seeks
comments on various alternatives,
including lotteries and point systems.
The intended effect is to improve
methods for considering noncommercial
educational broadcast applications,
consistent with statutory requirements.
DATES: Comments are due on or before
December 14, 1998. Reply comments are
due on or before January 4, 1999.
ADDRESSES: Paper comments should be
sent to Secretary, Federal
Communications Commission, 1919 M
Street, N.W., Washington, D.C. 20554.
Electronic comments should be sent via
the Internet to http://www.fcc.gov/e-
file/ecfs.html.

FOR FURTHER INFORMATION CONTACT:
Irene Bleiweiss, Mass Media Bureau,
Audio Services Division (202) 418—
2780.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Further
Notice of Proposed Rule Making (In the
Matter of Reexamination of the
Comparative Standards for
Noncommercial Educational
Applicants), adopted October 7, 1998,
and released October 21, 1998. The
complete text of this Further Notice of
Proposed Rule Making is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, N.W.,
Washington, D.C., and also may be
purchased from the Commission’s copy
contractor, International Transcription
Service, (202) 857-3800, 1231 20th
Street, N.W., Washington, DC 20036.

Synopsis of Order

1. The Commission first issued a
Notice of Proposed Rule Making in this
proceeding in 1995 [ 60 FR 15275 March
23,1995]. The Commission is how
issuing a Further Notice of Proposed
Rule Making to seek comments on
additional options and issues. The
Commission proposes to discontinue its
use of traditional comparative hearings
to select among competing applicants
for noncommercial educational (NCE)
radio and television stations. It solicits
comments on several alternatives.

2. With respect to applicants for
channels reserved for NCE use, the
Commission proposes to use either a
lottery or a point system. A lottery
would be weighted to give significant
preference to applicants who would
increase diversity of ownership and

applicants controlled by a member or
members of a minority group, as
required by statute. A point system
would have no required statutory
components. The Commission seeks
comment on various factors for which it
might award points, including local
diversity, fair distribution of service,
technical parameters, and other factors.
The Commission also seeks comments
on tie breakers, to be used if two or
more applicants receive the same
number of points.

3. NCE applicants, along with
commercial applicants, can also
currently apply for channels not
specifically reserved for NCE use. The
Balanced Budget Act of 1997 requires
that commercial licenses be awarded by
auction but exempts certain NCE
stations from auction. The Commission
solicits comments on whether the
statute would permit an auction
between commercial and NCE
applicants for nonreserved channels,
with or without bidding credits for the
NCE applicant. It also presents several
non-auction alternatives including
expanding the limited circumstances
under which the Commission will
reclassify a commercial channel as
available for NCE use only in a
particular area; considering NCE entities
ineligible to apply for nonreserved
channels altogether; and hybrid
approaches consisting of a lottery/
auction or point system/auction. The
Commission invites comments and
additional suggestions from the public.

List of Subjects in 47 CFR Parts 73 and
74

Radio broadcasting, Television
broadcasting.
Federal Communications Commission.
Magalie Roman Salas,
Secretary.
[FR Doc. 98-29065 Filed 10-29-98; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION
Surface Transportation Board

49 CFR Part 1146
[STB Ex Parte No. 628]

Expedited Relief for Service
Inadequacies

AGENCY: Surface Transportation Board.

ACTION: Extension of time for filing reply
comments.

SUMMARY: In a supplemental notice of
proposed rulemaking served October 15,
1998, and published in the Federal
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Register on October 20, 1998 (63 FR
55996) (October supplemental notice),
the Surface Transportation Board
requested the filing of supplemental
reply comments on November 6, 1998.
In response to a request filed by Edison
Electric Institute (EEI), the Board is
extending for one week (to November
13, 1998) the date for filing
supplemental replies. The supplemental
comment date of October 30, 1998,
remains the same.

DATES: Supplemental reply comments
are now due November 13, 1998.
ADDRESSES: An original plus 12 copies
of all supplemental replies, referring to
STB Ex Parte No. 628, must be sent to
the Surface Transportation Board, Office
of the Secretary, Case Control Unit, 1925
K Street, N.W., Washington, DC 20423—
0001. In addition, copies should be
served upon all parties included in the
service list issued by the Board in its
notices served June 9 and 16, 1998,
which are available on the Board’s
website (www.stb.dot.gov). The October
supplemental notice contains further
information concerning the availability
of obtaining, copying, and seeing
documents, and the requirements for
electronic submission of documents.
FOR FURTHER INFORMATION CONTACT:
Joseph H. Dettmar, (202) 565—-1600.
[TDD for the hearing impaired: (202)
565-1695.]

SUPPLEMENTARY INFORMATION: In a
decision in this proceeding served May
12, 1998, and published in the Federal
Register on May 18, 1998 (63 FR 27253),
the Board instituted a proceeding to
solicit comments on proposed rules that
would establish expedited procedures
for shippers to obtain alternative rail
service from another carrier when the
incumbent carrier cannot properly serve
shippers. In the October supplemental
notice, the Board requested comments
on a request by the American Short Line
and Regional Railroad Association
(ASLRRA) for similar expedited
procedures to be established for Class Il
and Class Il railroads to obtain
temporary access to an additional
carrier under similar circumstances.
Supplemental comments on the
ASLRRA request are due October 30,
1998. Supplemental replies to such
comments are due November 6, 1998.

In a request filed October 22, 1998,
EEI asks that the supplemental reply
comments be due on or before
November 13, 1998. In support of its

request, EEI submits that the one-week
extension is needed, inter alia, to
prepare meaningful replies and to
coordinate with other parties, and to
avoid conflict with two meetings
outside Washington, D.C. on November
2-3 and November 4-6, involving a
large number of shippers. EEI states that
ASLRRA does not oppose the one-week
extension. EEI's request is reasonable,
and it will be granted.

Decided: October 27, 1998.

By the Board, Vernon A. Williams,
Secretary.

Vernon A. Williams,

Secretary.

[FR Doc. 98-29155 Filed 10-29-98; 8:45 am]
BILLING CODE 4915-00-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[1.D. 101698B]

Fisheries off West Coast States and in
the Western Pacific; Northern Anchovy
Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of an application for an
exempted fishing permit; request for
comments.

SUMMARY: NMFS announces receipt of
an application for an exempted fishing
permit(EFP) that would allow an
experimental fishery for northern
anchovy in an area off San Francisco
closed to vessels fishing for the
purposes of reducing the catch into
products such as fish meal and oil.
Reduction fishing is prohibited in the
Farallon Islands closure by 50 CFR
660.512 of the regulations implementing
the Northern Anchovy Fishery
Management Plan (FMP). The purpose
of the proposed experiment is to
investigate the consequences of
conducting a small-scale reduction
fishery in the area. If granted, the permit
would allow fishing that otherwise
would be prohibited by the FMP and its
implementing regulations. NMFS may
authorize such a permit pursuant to
regulations at 50 CFR 600.745(b).

DATES: Comm